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PREFACE 

The  Legislative  Research  Commission,  authorized  by 
Article  6B  of  Chapter  120  of  the  General  Statutes,  is  a 
general  purpose  study  group.  The  Commission  is  co-chaired 
by  the  Speaker  of  the  House  and  the  President  Pro  Tempore  of 
the  Senate  and  has  five  additional  members  appointed  from 
each  house  of  the  General  Assembly.  Among  the  Commission's 
duties  is  that  of  making  or  causing  to  be  made,  upon  the 
direction  of  the  General  Assembly,  "such  studies  of  and 
investigation  into  governmental  agencies  and  institutions 
and  matters  of  public  policy  as  will  aid  the  General  Assem- 
bly in  performing  its  duties  in  the  most  efficient  and 
effective  manner" [G.S.  120-30.17(1)]. 

At  the  direction  of  the  1985  General  Assembly,  the 
Legislative  Research  Commission  has  undertaken  studies  of 
numerous  subjects.  These  studies  were  grouped  into  broad 
categories  and  each  member  of  the  Commission  was  given 
responsibility  for  one  category  of  study.  The  co-chairmen 
of  the  Legislative  Research  Commission,  under  the  authority 
of  General  Statute  120-30. 10(b)  and  (c)  ,  appointed  commit- 
tees consisting  of  members  of  the  General  Assembly  and  the 
public  to  conduct  the  studies.  Co-chairmen,  one  from  each 
house  of  the  General  Assembly,  were  designated  for  each 
committee. 


The  study  of  legislative  ethics  and  lobbying  was  au- 
thorized by  Section  1(40)  of  Chapter  790  of  the  1985  Session 
Laws  (1985  Session)  .  That  act  states  that  the  Commission 
may  consider  Senate  Bill  829  in  determining  the  nature, 
scope  and  aspects  of  the  study.  Section  4  of  Senate  Bill 
829  reads  in  part:  "The  Committee  shall  study  all  aspects 
of  legislative  ethics  and  lobbying,  including  but  not 
limited  to  ethics  and  lobbying  laws  and  rules  of  other 
legislative  bodies,  with  a  view  to  strengthening  the  exist- 
ing North  Carolina  statutes  and  rules  on  these  matters." 
Relevant  portions  of  Chapter  790  and  Senate  Bill  829  are 
included  in  Appendix  A. 

The  Legislative  Research  Commission  grouped  this  study 
in  its  State  Government  Operation  area  under  the  direction 
of  Representative  Christopher  S.  Barker,  Jr.  The  Committee 
was  chaired  by  Senator  Marshall  A.  Rauch  and  Representative 
Annie  Brown  Kennedy.  The  full  membership  of  the  Committee 
is  listed  in  Appendix  B  of  this  report. 


COMMITTEE  PROCEEDINGS 


The  Committee  on  Legislative  Ethics  and  Lobbying  (hereafter 
"Committee")  has  held  four  meetings  thus  far.  Many  legislative 
agents,  representatives  of  governmental  agencies,  and  other 
interested  parties  were  notified  of  the  Committee's  meetings.  A 
list  of  those  mailed  notices  of  the  meetings  is  attached  as 
Appendix  C.  Lists  of  those  attending  Committee  meetings,  as  well 
as  Committee  minutes  are  contained  in  the  Committee's  records  on 
file  in  the  Legislative  Library. 

December  12,  1985  Meeting 

The  Committee  held  its  initial  meeting  on  December  12,  1985. 
At  that  meeting  the  cochairmen  polled  the  membership  of  the 
Committee  on  the  legislative  ethics  and  lobbying  issues  which  each 
would  like  to  have  the  Committee  address. 

After  listing  all  the  issues,  the  Committee  then  decided 
which  issues  could  be  addressed  effectively  prior  to  the  convening 
of  the  1986  Session  of  the  General  Assembly  and  which  issues 
should  be  presented  to  the  1987  General  Assembly  when  it  convenes. 
The  Committee  decided  to  turn  its  attention  first  to  the  following 
matters:  1)  legislators'  acceptance  of  entertainment  and  gifts; 

2)  fundraising  functions  given  by  legislators  during  the  session; 

3)  legislators'  requesting  legislative  agents'  financial  aid  for 
entertainment  functions;  4)  the  propriety  of  business  associates 
and  law  partners  of  legislators'  working  as  legislative  agents; 
5)  the  application  of  the  Rotary  Four-Way  Test  to  the  legislative 
process;  and  6)  guidelines  for  legislators'  use  of  telephone, 
secretarial,  and  mailing  services. 

The  Committee  decided  to  defer  consideration  of  the  following 
items  until  after  the  1986  Session:  1)  legislative  agents' 
disclosures  of  all  clients  and  business  interests;  2)  Legislative 


Ethics  Committee  powers  and  procedures;  3)  ethical  guidelines  for 
legislators  regarding  various  matters,  including  debate,  voting, 
use  of  misleading  titles  in  bills;  4)  acceptable  benefits  from 
lobbyists;  and  5)  legislative  agents'  ethical  concerns  in 
representing  clients  with  opposing  interests.  The  Committee's 
staff  outlined  to  the  Committee  the  present  Legislative  Ethics 
Act,  which  requires  financial  disclosure  and  creates  a  Legislative 
Ethics  Committee,  the  Lobbying  Act,  and  other  statutes  relating  to 
ethical  considerations;  rules  of  the  houses  of  the  General 
Assembly  relating  to  ethics  and  lobbyists;  and  ethical  guidelines, 
principles  and  suggestions  issued  by  the  Legislative  Ethics 
Committee;  and  related  matters.  A  copy  of  these  materials  is 
attached  as  Appendix  D. 

Mr.  Willis  Marshall  and  Mr.  Barry  Davis,  past  District 
Governors,  Rotary  District  771,  urged  that  the  Committee  recommend 
the  adoption  of  Rotary  International's  Four-Way  Test  as  a  set  of 
ethical  principles  for  the  General  Assembly.  The  Four-Way  Test 
poses  the  following  questions:  1)  Is  it  the  truth?  2)  Is  it  fair 
to  all  concerned?  3)  Will  it  build  goodwill  and  better 
friendships?  4)  Will  it  be  beneficial  to  all  concerned?  Mr. 
Marshall  supplied  the  Committee  with  a  copy  of  a  Resolution  from 
the  State  of  Florida's  House  of  Representatives  urging  that 
organizations  such  as  the  League  of  Cities,  the  State  Association 
of  County  Commissioners,  the  district  school  boards,  and  the 
United  States  Congress  endorse  and  adopt  the  Four-Way  Test.  A 
copy  of  the  Florida  Resolution  is  attached  as  Appendix  E. 

The  Committee  discussed  legislators'  lack  of  knowledge  of  the 
existing  statutory  framework  on  ethical  matters,  principles 
already  enunciated  by  the  Legislative  Ethics  Committee,  and  areas 
of  ethical  difficulties.  The  Committee  agreed  to  recommend  to  the 
Legislative  Services  Commission  that  a  seminar  on  legislative 
ethics  be  conducted  prior  to  each  regular  session  to  increase 
awareness  by  members  of  the  General  Assembly  of  this  important 
component  of  the  legislative  process. 


The  Committee  directed  its  cochairmen  to  invite  the  Secretary 
of  State,  as  the  state  official  responsible  for  the  administration 
of  the  lobbying  law,  to  appear  at  the  next  meeting  of  the 
Committee  and  to  outline  that  law  pointing  out  any  difficulties 
with  that  law  he  might  have  and  make  any  suggestions  with  regard 
to  improvements  in  that  law  he  might  like  to  have  made.  The 
letter  of  invitation  is  attached  as  Appendix  F.  The  Committee 
directed  its  staff  to  research  the  law  of  other  states  with  regard 
to  giving  of  gifts  to  and  solicitation  of  gifts  by  legislators. 

January  24,  1986  Meeting 

At  its  second  meeting,  on  January  24,  1986,  Committee  staff 
presented  information  on  the  regulation,  in  other  states  and  in 
North  Carolina,  of  legislators'  law  partners'  serving  as 
legislative  agents  (Appendix  G).  While  no  state  statutes  were 
found  prohibiting  business  partners  of  legislators  from  serving  as 
lobbyists,  the  issue  of  law  partners  of  legislators'  lobbying  is 
addressed  by  the  bars  in  other  states  and  by  the  American  Bar 
Association.  Bar  opinions  on  the  general  subject  were  found  in 
seven  other  states:  five  prohibit  legislators'  law  partners  from 
being  employed  as  lobbyists;  one  prohibits  a  partner  of  a  member 
of  a  city  council  from  appearing  before  the  city  council;  and  one 
specifically  allows  law  partners  of  legislators  to  be  employed  as 
legislative  agents  upon  full  disclosure  by  the  lawyer-legislator. 
The  staff  also  presented  information  on  rulings  on  this  issue  by 
the  North  Carolina  State  Bar  (Appendix  H).  This  State's  Bar  has 
ruled  that  a  law  partner  of  a  legislator  may  lobby  the  legislature 
if  the  legislator-partner  limits  his  involvement  with  regard  to 
deliberation  on  the  lobbied  issue  and  discloses  in  writing  or  in 
open  meeting  his  relationship  to  the  matter  involved.  The 
Committee  discussed  legislation  to  prohibit  the  practice  of 
legislators'  business  associates  serving  as  legislative  agents  in 
North  Carolina. 


The  application  of  the  Rotary  Four-Way  Test  to  the 
legislative  process  was  again  discussed.  The  Committee  decided 
that,  while  the  Four-Way  Test  was  well-intentioned,  the  effect  of 
its  specific  application  to  the  legislative  process  was  uncertain 
and  thus  the  Committee  took  no  further  action  on  this  matter. 

Mr.  Clyde  Smith,  Deputy  Secretary  of  State,  and  Ms.  Brenda 
Pollard,  Executive  Assistant  to  the  Secretary  of  State,  responded 
to  the  Committee's  request  for  information  on  the  administration 
of  the  Lobbying  Article  by  saying  that  Secretary  of  State  Thad 
Eure  did  not  wish  to  take  a  position  on  problems  in  the  Article. 
Mr.  Smith  provided  information  on  1)  the  responsibilities  of  the 
Secretary  of  State  under  the  Lobbying  Article;  2)  the  number  of 
lobbyist  registrations  for  the  past  five  years;  3)  the  money 
expended  for  lobbying;  4)  fees  collected  under  the  Article;  5)  the 
steps  taken  to  assure  compliance  with  the  Article;  and  6)  the 
numbers  of  violations  of  the  Article  (Appendix  I). 

Mr.  Smith  noted  that  the  figures  for  the  money  expended  for 
lobbying  could  not  easily  be  ascertained  due  to  the  way  the  the 
expense-reporting  statutes  are  structured.  The  figures  he 
provided  were  gathered  from  news  reports  compiled  by  reporters, 
rather  than  being  determined  by  the  Department.  Mr.  Smith 
mentioned  that  one  of  the  largest  problems  that  Department  has  is 
getting  legislative  agents  to  file  their  expense  reports  in  a 
timely  fashion.  The  biennial  legislative  agent  registration 
requirement  and  the  annual  expense  reporting  requirement  tend  to 
encourage  inactive  legislative  agents  to  be  remiss  in  submitting 
expense  reports  after  short  sessions.  In  1983,  510  persons 
registered  as  legislative  agents.  In  1984,  an  additional  74 
legislative  agents  registered.  All  584  legislative  agents 
registered  during  the  1983-1984  biennium  had  to  submit  expense 
reports  in  1984  whether  or  not  they  lobbied  before  the  1984  "short 
session".  Mr.  Smith  also  opined  that  the  $10  penalty  in  G.S. 
120-47.6  and  G.S.  120-47.7  for  late  filings  of  expense  reports  was 


too  low  to  assure  that  expense  reports  would  be  submitted  in  a 
timely  fashion. 

The  Committee  directed  the  staff  to  meet  with  the  Secretary 
of  State's  office  before  the  next  meeting  to  determine  how  some  of 
the  problems  in  the  Article  could  be  remedied  and  to  present 
proposals  to  the  Committee. 

The  Committee  discussed  the  ethical  problems  associated  with 
legislative  agents'  giving  gifts  to  legislators  and  with 
legislators'  soliciting  and  accepting  gifts  from  legislative 
agents.  Mr.  Sam  Johnson,  a  Committee  member  and  a  legislative 
agent,  cited  several  situations  where  lobbyists  are  asked  for 
contributions:  1)  fund-raisers  during  the  session;  2)  campaign 
financing  when  the  General  Assembly  is  not  in  session;  3) 
legislative  activities  (e.g.,  basketball  games);  4)  meetings  at 
which  legislators  are  invited  to  speak;  5)  distribution 
of  calendars  and  other  bric-a-brac;  and  6)  events  for  the  entire 
legislature  or  one  committee. 

The  staff  reported  that  current  North  Carolina  law  does  not 
address  gift-giving  to  legislators.  The  two  statutes  which  deal 
with  bribery  of  legislators,  G.S.  14-219,  Bribery  of  Legislators, 
and  G.S.  120-86,  Bribery,  (Appendix  D)  only  cover  situations 
where  there  is  an  understanding  that  something  of  value  is  being 
given  to  a  legislator  in  exchange  for  a  specific  legislative 
action  or  inaction. 

The  Committee's  staff  presented  information  on  the  regulation 
of  gift-giving  in  states  contiguous  to  North  Carolina  (Appendix 
J).  With  the  exception  of  Tennessee,  which  prohibits  legislators 
from  soliciting  loans  from  lobbyists  and  lobbyists  from  making 
loans  to  legislators,  states  contiguous  to  North  Carolina  do  not 
regulate  gift-giving.  The  staff  also  presented  information  about 
the  statutes  in  14  other  states  which  do  prohibit  the  practice  of 
gift-giving  in  lobbying.   The  memorandum  outlining  the  law  of 


other  states  regarding  gift-giving  to  legislators  is  contained  in 
Appendix  J.  The  Committee  reviewed  legislation  to  regulate  the 
giving  of  gifts  to  legislators  in  lobbying  in  North  Carolina. 

March  14,    1986  Meeting 

At  its  third  meeting,  on  March  14,  1986,  the  Committee 
reviewed  legislation  to  restrict  gift-giving  to  legislators  by 
legislative  agents,  to  prohibit  spouses  and  certain  business 
associates  of  legislators  from  lobbying,  and  to  strengthen  and 
clarify  various  provisions  of  Article  9A  of  Chapter  120  of  the 
General  Statutes  regulating  lobbying. 

In  discussing  compliance  with  the  various  reporting 
provisions  in  the  lobbying  law,  representatives  of  the  Secretary 
of  State  indicated  that  few  State  agencies  file  the  accountings  of 
monies  expended  by  their  official  liaison  personnel  in  influencing 
legislation  which  are  required  under  G.S.  120-47.8(6).  A 
discussion  followed  on  the  need  for  such  accountings  other  than  by 
those  temporary  employees  hired  specifically  for  lobbying. 

April  18,  1986  Meeting 

At  the  Committee's  last  meeting  held  before  the  1986  Session, 
the  Committee  approved  the  text  of  the  two  proposed  bills,  one  to 
restrict  gift-giving  to  legislators  by  legislative  agents  and  one 
to  amend  the  lobbying  article,  and  the  text  of  the  final  report  to 
the  1986  Session  of  the  1985  General  Assembly  and  discussed  the 
Committee's  future  direction. 


FINDINGS  AND  RECOMMENDATIONS 

I .  Administrative  Action 

The  Committee  on  Legislative  Ethics  and  Lobbying  makes  the 
following  findings  and  recommends  the  following  actions  to  the 
Legislative  Services  Commission: 

Ethics  Seminar 

A.  Findings 

1)  An  awareness  of  ethical  concerns  is  an  indispensable  part  of 
conducting  the  public's  business  in  a  responsible  manner. 

2)  With  the  exception  of  an  ethics  program  presented  to  the  North 
Carolina  General  Assembly  in  the  late  1970's  by  Legis  50,  a  public 
interest  group,  there  has  not  been  a  comprehensive  and  systematic 
presentation  of  ethical  concerns  and  principles  in  the  legislative 
process  to  newly-elected  and  incumbent  legislators. 

3)  Many  newly-elected  legislators  may  be  unaware  of  ethical 
principles  and  concerns  which  are  particular  to  the  legislative 
process . 

B.  Recommendation 

The  Committee  recomraends  that  the  Legislative  Services 
Commission,  as  a  part  of  its  orientation  process  for  new 
legislators  prior  to  the  convening  of  each  General  Assembly,  and 
in  conjunction  with  the  Legislative  Ethics  Committee,  present  a 
seminar  for  all  legislators  to  promote  awareness  of  ethical 
concerns  in  the  legislative  process. 


II .  Legislative  Action 

The  Committee  on  Legislative  Ethics  and  Lobbying  makes  the 
following  findings  and  recommends  the  following  actions  to  the 
1986  Session  of  the  1985  General  Assembly: 

1.  Gift-giving  in  Lobbying 

A.  Findings 

1)  The  promotion  of  the  public's  trust  in  the  fairness  and 
impartiality  of  the  workings  of  government  is  a  principal  concern 
of  all  responsible  governmental  officials. 

2)  Any  practice  which  tends  to  undermine  that  trust  is  one  that 
should  be  restricted  to  promote  the  greater  good. 

3)  When  legislators  receive  gifts,  other  than  those  of  nominal 
value,  from  legislative  agents  or  their  employers,  an  appearance 
of  impropriety  attaches  to  the  act,  regardless  of  later 
legislative  action  or  inaction. 

4)  The  present  statutes  do  not  address  the  issue  of  legislative 
agents  or  their  employers  giving  gifts  to  legislators. 

5)  In  order  to  foster  the  public's  confidence  in  the  integrity  of 
the  legislative  process,  at  least  14  states  have  enacted 
legislation  restricting  gifts  to  legislators  by  lobbyists. 

B.  Recommendation 

That  legislation  be  enacted  to  regulate  the  solicitation  and 
receipt  of  gifts  by  legislators  and  the  giving  of  gifts  to 
legislators  in  lobbying.  The  proposed  bill  and  a  section-by- 
section  analysis  of  it  are  contained  in  APPENDIX  K. 
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2.  Clarifying  Changes  to  Lobbying  Law 
A.  Findings 

1)  The  present  law  regulating  lobbying  in  North  Carolina,  Article 
9A  of  Chapter  120  of  the  North  Carolina  General  Statutes  (G.S. 
120-47.1  et  seq. )  ,  is  ambiguous,  confusing  and  difficult  to 
administer.  ,» 

2)  As  the  work,  of  the  General  Assembly  in  recent  years  has 
expanded  beyond  the  limits  of  the  actual  legislative  session,  the 
work  and  activities  of  legislative  agents  have  similarly  expanded. 

3)  The  present  law  requires  biennial  registration  of  legislative 
agents  and  the  filing  of  reports  after  every  regular  yearly 
session  of  these  agents'  expenditures. 

4)  In  North  Carolina,  the  biennial  legislative  agent  registration 
requirement   and   the   expense   reporting   requirement   after   each 
regular  session  held  in  a  year  results  in  some  legislative  agents, 
who  are   inactive  during   the   short   session,   being   remiss   in 
submitting  expense  reports  after  that  session. 

5)  In  order  that  public  confidence  and  trust  be  retained  in  the 
legislative  process,  the  public  should  be  assured  that  private 
financial  dealings  of  legislators  present  no  conflict  of  interest 
between  the  public  trust  and  private  interests. 

6)  A  legislative  agent  who  is  a  business  associate  or  spouse  of  a 
legislator  could  be  perceived  as  having  a  disproportionate  amount 
of  influence  in  the  legislative  decision-making  process. 

7)  While  the  North  Carolina  State  Bar  has  not  prohibited  the 
practice  of  law  partners  of  legislators  serving  as  legislative 
agents,  the  Bars  of  five  states  have  prohibited  those  in  that 
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particular  business  status  from  being  employed  as  legislative 
agents. 

8)  The  current  $10  penalty  in  G.S.  120-47.6  and  G.S.  120-47.7  for 
late  filings  of  expense  reports  is  too  low  to  assure  that  expense 
reports  will  be  submitted  in  a  timely  fashion. 


B.  Recommendations 

That  legislation  be  enacted  to  amend  Article  9A  of  Chapter 
120  of  the  General  Statutes  to: 

1.  allow  either  biennial  or  annual  registration  of  lobbyists; 

2.  require  legislative  agent  registration  for  any  legislative 
lobbying  activities  whether  or  not  the  General  Assembly  is  in 
session; 

3.  change  the  fee  structure  of  the  lobbying  law  to  encourage 
compliance  with  the  expense  reporting  requirements; 

4.  clarify  the  law  by  resolving  ambiguity  and  eliminating 
confusing  language  and  provisions  in  the  law; 

5.  prohibit  business  associates  and  spouses  of  legislators  from 
acting  as  legislative  agents;  and 

6.  strengthen  various  reporting  provisions  in  the  law. 

The  proposed  bill  and  a  section-by-section  analysis  of  it  are 
contained  in  Appendix  L. 
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SESSION  LAWS 

OF  THE 

STATE  OF  NORTH  CAROLINA 


FIRST  SESSION  1985 


SB.  636  CHAPTER  790 

AN  ACT  AUTHORIZING  STUDIES  BY  THK  LEGISLATIVE  RESEARCH 
COMMISSION,  MAKING  TECHNICAL  AMENDMENTS  THERETO, 
AND  TO  MAKE  OTHER  AMENDMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  \.  Studies  Authorized.  The  Legislative  Research  Commission 
may  study  the  topics  listed  below.  Listed  with  each  topic  is  the  1985  bill 
or  resolution  that  originally  proposed  the  issue  or  study  and  the  name  of 
the  sponsor.  The  Commission  may  consider  the  original  bill  or  resolution 
in  determining  the  nature,  scope  and  aspects  of  the  study.  The  topics  are: 


(40)     Legislative  Ethics  and  Lobbying  (S.B.  829-Rauch), 


Sec.  3.  Reporting  Dates.  For  each  of  the  topics  the  Legislative 
Research  Commission  decides  to  study  under  this  act  or  pursuant  to  G.S. 
120-30.17(1),  tlie  Commission  may  report  its  findings,  together  with  any 
recommended  legislation,  to  the  1987  General  Assembly,  or  the 
Commission  may  make  an  interim  report  to  the  1986  Session  and  a  final 
report  to  the  1987  General  Assembly. 

Sec.  4.  Bills  and  Resolution  References.  The  listing  of  the  original 
bill  or  resolution  in  this  act  is  for  reference  purposes  only  and  shall  not 
be  deemed  to  have  incori>orated  by  reference  any  of  the  substantive 
provisions  contained  in  the  original  bill  or  resolution. 


Sec.  8.    This  act  is  effective  upon  ratification. 

In  the  Genera!  Assembly  read  three  times  and  ratified,  this  the  18th 
day  of  July,  1985. 
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SESSION  LAWS 

OF  THE 

STATE  OF  NORTH  CAROLINA 


FIRST  SESSION  1985 


S.R.  636  CHAPTER  790 

AN  ACT  AUTHORIZING  STUDIES  BY  THK  LEGISLATIVE  RESEARCH 
COMMISSION,  MAKING  TECHNICAL  AMENDMENTS  THERETO, 
AND  TO  MAKE  OTHER  AMENDMENTS. 

The  General  Assembly  of  North  Carolina  enacts: 

Section  I.  Studies  Authorized.  The  Le^^^islative  Research  Commission 
may  study  the  topics  listed  below.  Listed  with  each  topic  is  the  1985  bill 
or  resolution  that  originally  proposed  the  issue  or  study  and  the  name  of 
the  sponsor.  The  Commission  may  consider  the  original  bill  or  resolution 
in  determining  the  nature,  scope  and  aspects  of  the  study.  The  topics  are: 


(40)     Legislative  Ethics  and  Lobbying  (S.B.  829-Rauch) 


Sec.  3.  Reporting  Dates.  For  each  of  the  topics  the  Legislative 
Research  Commission  decides  to  study  under  this  act  or  pursuant  to  G.S. 
120-30.17(1),  tlie  Commission  may  report  its  findings,  together  with  any 
recommended  legislation,  to  the  1987  General  Assembly,  or  the 
Commission  may  make  an  interim  report  to  the  1986  Session  and  a  final 
report  to  the  1987  General  Assembly. 

Sec.  4.  Bills  and  Resolution  References.  The  listing  of  the  original 
bill  or  resolution  in  this  act  is  for  reference  purposes  only  and  shall  not 
be  deemed  to  have  incorporated  by  reference  any  of  the  substantive 
provisions  contained  in  the  original  bill  or  resolution. 


Sec.  8.    This  act  is  effective  upon  ratification. 

In  the  Genera!  Assembly  read  three  times  and  ratified,  this  the  18th 
day  of  July,  1985. 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA 
SESSION  1985 


SENATE    BILL    829 


Short    litle:    Legislative    Ethics    Study. 


(Public) 


Sponsors: 


Senators  Bauch;    Cobb,    JohEson   of  Cabarrus,    Bednan,* 


Referred    to:    Eul es. 


V  .    ,.        ;^  June   2  1,     198  5 

1  ....  .V       .    .  :  A   BILL    TO    BE    ENTITLED 

2  AN        ACT       TO    ESTABLISH    A    STODY    COHMITTEE    ON   LEGISLATIVE    ETHICS    AND 

3  LOBBYING,    TO       MAKE       AN       APPfiOPBI ATION      THESEFOfi,       AND      TO       MAKE 

4  TECHNICAL    AMENDMENTS. 

5  The  General  Assembly  of  North  Carolina  enacts: 

6  Section  1.   Committee  established.   There  is  established 

7  the  Study  Coiinittee  on  Legislative  Ethics  and  lobbying. 

8  _        Sec.   2,    Membership;   terms   of  office.   The  Connittee 

9  shall  consist  of   12   members   of   the   General   Assembly   to   be 

0  appointed  as  follows:   the  President  of  the  Senate  shall  appoint 

1  six  Senators,  three  of  whom  shall   be   members   of   the   minority 

2  party;   and   the   Speaker   of   the  House  of  Bepresentatives  shall 

3  appoint  six  Representatives,  three  of  whom  shall  be  members  of 
^  the  minority  party.  ^ 

^  Sec,      3.   Cochairmen;  call  of  meeting.   The  President  of 

6  the  Senate  and  the  Speaker  of  the  House  shall  each  designate  a 
^  cochairman  from  his  appointees.  Meetings  of  the  Committee  may  be 
^  called  by  either  of  the  cochairmen. 

Members   shall  be  appointed  as  soon  as  practicable  after 
the  adjournment  of  the  1985  Session  of  the  1985  General  Assembly. 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA SESSION  1985 

1  ihe      fflefflbers      shall   serve    until   the  convening   of   the    1987   General 

2  Assembly. 

3  Members   shall   not   be  disqualified    from   completinq   a   tern 
^  of   service   on   the   Committee    because      they      fail      to      run      or      are 

5  defeated   for   reelection.      Resignation    or  removal   fron   the   General 

6  Assembly   shall  constitute   resignation   or  removal  from     membership 

7  on    the    CoEfflittee, 

8  ^^Sec.      4.      Duties.      Ihe   Committee   shall   study   all   aspects 

9  of    legislative  ethics   and    lobbying,    including   but   not   limited      to 

10  ethics      and      lobbying   laws  and   rules   of   other   legislative    todies, 

11  ¥ith   a   view    to  strengthening   the  existing    North    Carolina   statutes 

12  and    rules    on   these   matters.      The   Committee   may   report   to   the    1986 

13  Session   of   the    1985  General    Assembly   and   shall   report   to   the    1987 
II4  General        Assembly      upon      its     convening.         The      Committee      shall 

15  terminate    upon  the  convening   of   the    1987   General   Assembly.  . 

16  Sec.      5.         Powers.         The      provisions      of      G. S.       120-19.1 

17  through    120-19.4   shall   apply    to   the    proceedings   of    the      Committee 

18  as   if    it    were   a    joint  committee   of   the   General   Assembly. , 

19  Sec.      6.      Compensation   and   expenses   of    members. .    Members 

20  of   tie   Committee   shall   receive   subsistence  and   travel   expenses    at 

21  the   rates    set    forth    iu    G.  S.     120-3.  1. 

22  Spc.      7.         Staffing      and    use    of    the   legislative  complex. 

23  The   Committee  may    use      the      staff      of      the      Legislative      Services 
2ii  office      upon   the   approval    of   the  Legislative   Services  Commission.  . 

25  Ihe   Committee    may    use    the    facilities   of      the      Legislative      Office 

26  Building    and    the    State    Legislative    Building.  . 

27  Sec.      8.      There   is   appropriated   from   the   General   Fund   to 

28  the   General   Assembly  for   the      work      of      the      Study      Committee      on 

2  Senate   Bill    829 
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GENERAL  ASSEMBLY  OF  NORTH  CAROLINA SESSION   1985 

1  Legislative      Ethics     and      Lobbying      the      sum      of      twelve  thousand 

2  dollars    ($12,000)    for   the    1985-86   fiscal   year   and   twelve  thousand 

3  dollars    ($12,000)    for    the    1986-87    fiscal   year, 

h  Sec,      9.         The      last      sentence      of      G-S.       120-19, a(b)    is 

5  amended   by   deleting   the  citation   "G.  S.  .5-4"   and    inserting   in   lieu 

6  thereof      the      following:      "G.S,    5A-12    or   G.S.    5A-21,    whichever   is 

7  applicable. " 

8  Sec.      10.        G.S.       120-99     is      amended      by      adding      a   new 

9  paragraph    to   read: 

10  "The      provisions      of    G.S.     120-19.1    through    120-19.8   shall    apply 

11  to   the   proceedings   of    the    Legislative    Ethics   Committee   as      if      it 

12  were      a      joint  committee    of    the   General    Assembly,    except   that    the 

13  Chairman   shall   sign  all  subpoenas    on   behalf   of  the   Committee. 
lU                          Sec.     11.      This  act   is  effective   upon    ratification. 
15 

16  *Additional   Sponsors:      Walker,    Hinner. 

17  , 
18 
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APPENDIX  B 


MEMBERS  OF  THE 
LEGISLATIVE  RESEARCH  COMMISSION'S  COMMITTEE 
ON  LEGISLATIVE  ETHICS  AND  LOBBYING 


Sen.  Marshall  A.  Rauch 
Cochair 

6048  South  York  Road 
Gastonia,  NC  28052 
(704)  867-5000 

Mr.  Sam  Johnson 
Post  Office  Box  1776 
Raleigh,  NC  27602 
(919)  832-8396 


Sen.  William  W. 

Route  2,    Box  4  3 

Statesville,  NC 

(704)  872-2081 


Redman ,  Jr 


28677 


Sen.  Russell  G.  Walker 
1004  Westmont  Drive 
Asheboro,  NC  27203 
(919)  625-6177 

Sen.  Dennis  Winner 
8 IB  Central  Avenue 
Asheville,  NC  28801 
(704)  258-0094 


Rep.  Annie  Brown  Kennedy 
Cochair 

3727  Spaulding  Drive 
Winston-Salem,  NC  27105 
(919)  723-0007 

Rep.  Austin  M.  Allran 
Post  Office  Box  2907 
Hickory,  NC  28603 
(704)  322-5437 

Rep.  William  Casper  Holroyd 
1401  Granada  Drive 
Raleigh,  NC  27612 
(919)  787-5047 

Rep.  Larry  T.  Justus 
Post  Office  Box  2396 
Hendersonville,  NC  28793 
(704)  685-7433 

Rep.  J.  Paul  Tyndall 
414  Woodhaven  Drive 
Jacksonville,  NC  28540 
(919)  346-8812 
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APPENDIX  C 

LIST  OF  THOSE  MAILED 
COMMITTEE  MEETING  NOTICES 


Marion  Nichole,  President 
Conservation  Council  of  N.C. 
1508  Ward  Street 
Durham,  N.C.   27707 

Mig  Hayes 

Conservation  Council  of  N.C. 

307  Granville  Road 

Chapel  Hill,  N.C.   27514 

Bill  Holman 
112  Dixie  Trail 
Raleigh,  N.C.   27607 

N.C.  Bar  Association 
P.O.  Box  12086 
Raleigh,  N.C.   27605 
ATTN:   E.  Ann  Christian 

Mr.  Ken  Wright 

Southern  Strategies 

401  Oberlin  Road,  Suite  110 

Raleigh,  N.C.   27605 

Mr.  Willis  Marshall 
Central  Telephone 
112  East  St.  James  Street 
Tarboro,  N.C.   27886 

Mr.  Jack  Betts 
N.C.  Insights 
P.O.  Box  430 
Raleigh,  N.C.   27602 

Ms.  Sue  Roberts 
4917  Rembert  Drive 
Raleigh,  N.C.   27612 

Ms.  Brenda  Pollard 

Office  of  Secretary  of  State 

State  Capitol 

Raleigh,  N.C.   27611 


League  of  Women  Voters 
3800  Barrett  Drive 
Raleigh,  N.C.   27610 


Common  Cause  Office  of  N.C. 

19  West  Hargett  Street,  Suite  809 

Raleigh,  N.C.   27610 

ATTN:   Mr.  Don  Kemp 

N.C.  Nurses  Association 
P.O.  Box  12025 
Raleigh,  N.C.   27609 

Michael  Crowell 
Tharrington,  Smith  &  Hargrove 
P.O.  Box  1151 
Raleigh,  N.C.   27602 

Mr.  Keith  Hundley 

Weyerhauser  Company 

P.O.  Box  1391 

New  Bern,  N.C.   28560  .   .  ., 

Mr.  Michael  Jones 
Carolina  Power  and  Light  Co. 
P.O.  Box  1551 
Raleigh,  N.C.   27602 

Mr.  Willis  C.  Rustin,  Jr. 
Mrs.  Fran  Preston 
N.C.  Retail  Merchants  Assoc. 
2400  Glenwood  Avenue 
Raleigh,  N.C.   27608 

Rosalind  Savitt 
4505  Wilkes  Street 
Raleigh,  N.C.   27605 

Mr.  Elton  Edwards 
P.O.  Box  448 
Greensboro,  N.C.   27402 


C-1 


APPENDIX  D 

Statutes,  Rules  and  Considerations  in 
North  Carolina  on  Legislative  Ethics  and  Lobbying 


Statutes 

Members  to  convene  at  appointed  time  and  place  D-2 

Penalty  tor  failure  to  discharge  duty  (§  120-7)  D-2 

Expulsion  for  corrupt  practices  in  election  (§  120-8)   D-2 

Lobbying  (§§  120-47.1  et  seq. )  D-2 

Influencing  Public  Opinion  (§§  120-48  et  seq.)  D-6 

Legislative  Ethics  Act  (§§  120-85  et  seq.) 

Part  1.    Code  of  Legislative  Ethics  D-7 

Part  2.    Statement  of  Economic  Interest  D-8 

Part  3.    Legislative  Ethics  Committee  D-10 

Embezzlement  of  State  Property  by  public  officers 

and  employees  (§  14-91)  D-13 

Threat  to  obtain  political  contribution  or 

support  (§  126-14.1  et  seq. )  D-13 

Repayment  of  Money  Owed  to  State  (§  143-552  et  seq.     D-14 

Rules  of  House  of  General  Assembly  Relating  to  Use 
of  Electronic  Voting  Equipment  and  Excuse  from 
Voting 

House  D-17 

Senate  D-19 

Development  of  Ethical  Guidelines  and  Principles 
for  Legislators  -  prepared  by  the  late  Mr. 
Clyde  L.  Ball  D-20 

C5-022 
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The  General  Statutes  of  North  CaroUna 


CH.  120.  GENERAL  ASSEMBLY 


§  120-6.  Members  to  convene  at  appointed  time  and  place. 

Every  person  elected  to  represent  any  county  or  district  in  the  General 
Assembly  shall  appear  at  such  time  and  place  as  may  be  appointed  for  the 
meeting  thereof,  on  the  first  day,  and  attend  to  the  public  business  as  occasion 
shall  require.  (1787,  c.  277,  s.  1,  P.  R.;  R.  C,  c.  52,  s.  27;  Code,  s.  2847;  Rev., 
s.  4401;  C.  S.,  s.  6090.) 

§  120-7.  Penalty  for  failure  to  discharge  duty. 

If  any  member  shall  fail  to  appear,  or  shall  neglect  to  attend  to  the  duties  of 
his  office,  he  shall  forfeit  and  pay  for  not  appearing  ten  dollars  ($10.00),  and 
two  dollars  ($2.00)  for  every  day  he  may  be  absent  from  his  duties  during  the 
session,  to  be  deducted  from  his  pay  as  a  member;  but  a  majority  of  the  mem- 
bers of  either  house  of  the  General  Assembly  may  remit  such  fines  and  forfei- 
tures, or  any  part  thereof,  where  it  shall  appear  that  such  member  has  been 
prevented  from  attending  to  his  duties  by  sickness  or  other  sufficient  cause. 
(1787,  c.  277,  s.  2,  P.  R.;  R.  C.,  c.  52,  s.  28;  Code,  s.  2848;  Rev.,  s.  4402;  C.  S., 
s.  6091.) 


§  120-8.  Expulsion  for  corrupt  practices  in  election. 

If  any  person  elected  a  member  of  the  General  Assembly  shall  by  himself  or 
any  other  person,  directly  or  indirectly,  give,  or  cause  to  be  given,  any  money, 
property,  reward  or  present  whatsoever,  or  give,  or  cause  to  be  given  by  himself 
or  another,  any  treat  or  entertainment  of  meat  or  drmk,  at  any  public  meeting 
or  collection  of  the  people,  to  any  person  for  his  vote  or  to  influence  him  in  his 
election,  such  person  shall,  on  due  proof,  be  expelled  from  his  seat  in  the 
General  Assembly.  (1801,  c.  580,  s.  2,  P.  R.;  R.  C,  c.  52,  s.  24;  Code,  s.  2846; 
Rev.,  s.  4403;  C.  S.,  s.  6092.) 


Article  9A. 
Lobbying. 

§  120-47.1.  Definitions. 

For  the  purposes  of  this  Article,  the  following  terms  shall  have  the  meanings 
ascribed  to  them  in  this  section  unless  the  context  clearly  indicates  a  different 
meaning: 

(1)  The  terms  "contribution,"  "compensation"  and  "expenditure"  mean 
any  advance,  conveyance,  deposit,  payment,  gift,  retainer,  fee,  salary, 
honorarium,  reimbursement,  loan,  pledge  or  anything  of  value  and 
any  contract,  agreement,  promise  or  other  obligation  whether  or  not 
legally  enforceable. 
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(2)  The  term  "legislative  agent"  shall  mean  any  person  who  is  employed 

or  retained,  with  compensation,  by  another  person  to  give  facts  or 
arguments  to  any  member  of  the  General  Assembly  during  any  regu- 
lar or  special  session  thereof  upon  or  concerning  any  bill,  resolution, 
amendment,  report  or  claim  pending  or  to  be  introduced.  The  term 
"legislative  agent"  shall  include,  but  not  be  limited  to,  corporate  offi- 
cers and  directors  and  other  individuals  who  are  full  or  part-time 
employees  of  other  persons  and  whose  duties  or  activities  as  legisla- 
tive agents,  as  hereinbefore  defined,  are  incidental  to  the  principal 
purposes  for  which  they  are  employed  or  retained.  The  reimbursement 
'  of  actual  personal  travel  and  subsistence  expenses  reasonably  neces- 
sary to  communicate  with  a  member  or  members  of  the  General 
Assembly  shall  not  be  considered  compensation  for  purposes  of 
determining  whether  a  person  is  a  legislative  agent  under  this  subdi- 
vision. 

(3)  The  term  "person"  means  any  individual,  firm,  partnership,  commit- 

tee, association,  corporation  or  any  other  organization  or  group  of 
persons.  (1933,  c.  11,  s.  1;  1975,  c.  820,  s.  1.) 


§  120-47.2.  Registration  procedure. 

(a)  In  each  General  Assembly  session  and  for  each  employer,  or  retainer, 
every  person  employed  or  retained  as  a  legislative  agent  in  this  State  shall, 
before  engaging  in  any  activities  as  a  legislative  agent,  register  with  the 
Secretary  of  State.  If  a  corporation  or  partnership  is  employed  or  retained  as  a 
legislative  counsel,  and  more  than  one  partner,  employee  or  officer  of  the 
corporation  or  partnership,  shall  act  as  a  legislative  agent  on  behalf  of  the 
client,  then  the  additional  individuals  shall  be  separately  listed  on  the  regis- 
tration under  subsection  (b),  and  a  fee  in  the  same  amount  as  imposed  by  G.S. 
120-47.3  shall  be  due  for  each  such  individual  in  excess  of  one. 

(b)  The  form  of  such  registration  shall  be  prescribed  by  the  Secretary  of 
State  and  shall  include  the  registrant's  full  name,  firm,  and  complete  address; 
the  registrant's  place  of  business;  the  full  name  and  complete  address  of  each 
person  by  whom  the  registrant  is  employed  or  retamed;  and  a  general 
description  of  the  matters  on  which  the  registrant  expects  to  act  as  legislative 
agent. 

(c)  Each  legislative  agent  shall  regi.ster  again  with  the  Secretary  of  State  no 
later  than  10  days  after  any  change  in  the  information  supplied  in  his  last 
registration  under  sub.section  (b).  Such  supplementary  registration  shall 
include  a  complete  statement  of  the  information  that  has  changed. 

(d)  Within  20  days  after  the  convening  of  each  session  of  the  General  Assem- 
bly, the  Secretary  of  State  shall  furnish  each  member  of  the  General  Assembly 
and  the  State  Legislative  Library  a  list  of  all  persons  who  have  registered  as 
a  legislative  agent  and  whom  they  represent.  A  supplemental  list  shall  be 
furnished  periodically  each  20  days  thereafter  as  the  session  progresses.  (1933, 
c.  11,  s.  2;  1973,  c.  1451;  1975,  c.  820,  s.  1;  1983,  c.  713.  s.  51.) 

§  120-47.3.  Registration  fee. 

Every  person,  corporation  or  association  which  employs  any  person  to  act  as 
legislative  agent  as  defined  by  law  to  promote  or  oppose  in  any  manner  the 
passage  by  the  General  Assembly  of  any  legislation  affecting  the  pecuniary 
interests  of  any  individual,  association  or  corporation  as  distinct  from  those  of 
the  whole  people  of  the  State,  or  to  act  in  any  manner  as  a  legislative  agent  in 
connection  with  any  such  legislation,  shall  pay  to  the  Secretary  of  State  a  fee 
of  seventy-five  dollars  ($75.00)  which  fee  shall  be  due  and  payable  by  either 
the  employer  or  the  employee  at  the  time  of  registration. 

A  separate  registration,  together  with  a  separate  registration  fee  of  sev- 
enty-five dollars  ($75.00),  shall  be  required  for  each  person,  corporation  or 
association  for  which  a  person  acts  as  legislative  agent.  Fees  so  collected  shall 
be  deposited  in  the  general  fund  of  the  State.  (1975,  c.  852,  s.  1;  1983,  c.  713,  s. 
50.) 
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§  120-47.4.  Written  authority  from  employer  to  be  filed; 
copy  for  legislative  committee. 

Each  legislative  agent  shall  file  with  the  Secretary  of  State  within  10  days 
after  his  registration  a  written  authorization  to  act  as  such,  signed  by  the 
person  employing  him.  (1933,  c.  11,  s.  4;  1961,  c.  1151;  1975,  c.  820,  s.  1.) 

§  120-47.5.  Contingency  lobbying  fees  and  election  influ- 
ence prohibited. 

(a)  No  person  shall  act  as  a  legislative  agent  for  compensation  which  is 
dependent  in  any  manner  upon  the  passage  or  defeat  of  any  proposed  legisla- 
tion or  upon  any  other  contingency  connected  with  any  action  of  the  General 
Assembly,  the  House,  the  Senate  or  any  committee  thereof. 

(b)  No  person  shall  attempt  to  infiuence  the  action  of  any  member  of  the 
General  Assembly  by  the  promise  of  financial  support  of  his  candidacy,  or  by 
threat  of  financial  contribution  in  opposition  to  his  candidacy  in  any  future 
election.  (1933,  c.  11,  s.  3;  1975,  c.  H20,  s.  1.) 

§  120-47.6.  Statements     of    legislative     agent's     lobbying 
expenses  required. 

Each  legislative  agent  shall  file  annually,  within  30  days  after  the  final 
adjournment  of  the  regular  session  of  the  General  Assembly  held  in  a  calendar 
year,  a  report  with  respect  to  each  person  represented  setting  forth  the  date, 
to  whom  paid,  and  amount  of  each  expenditure  made  during  the  previous  year 
in  connection  with  promoting  or  opposing  any  legislation  in  any  manner 
covered  by  this  Article,  in  each  of  the  following  categories:  (1)  transportation, 
(2)  lodging,  (3)  entertainment,  (4)  food,  (5)  any  item  having  a  cash  equivalent 
value  of  more  than  twenty-five  dollars  ($25.00)  and  (6)  contributions  made, 
paid,  incurred  or  promised,  directly  or  indirectly.  It  shall  not  be  necessary  to 
report  expenditures  in  a  particular  category  if  the  total  amount  expended  in 
the  particular  category  on  behalf  of  a  person  represented  is  twenty-five  dollars 
($25.00)  or  less.  A  report  shall  be  filed  annually  whether  or  not  contributions 
or  expenditures  are  made.  All  reports  shall  be  in  such  form  as  shall  be  pre- 
scribed by  the  Secretary  of  State  and  shall  be  open  to  public  inspection.  When 
a  legislative  agent  fails  to  file  a  lobbying  expense  report  as  required  herein,  the 
Secretary  of  State  shall  send  a  certified  or  registered  letter  advising  the  agent 
of  his  delinquency  and  the  penalties  provided  by  law.  Within  20  days  of  the 
receipt  of  such  letter,  the  agent  shall  deliver  or  post  by  United  States  mail  to 
the  Secretary  of  State  the  required  report  and  an  additional  late  filing  fee  of 
ten  dollars  ($10.00).  Filing  of  tne  required  report  and  payment  of  the  additional 
fee  within  the  time  extended  shall  constitute  compliance  with  this  section. 
Failure  to  file  an  expense  report  in  one  of  the  manners  prescribed  herein  shall 
result  in  revocation  of  any  and  all  registrations  of  a  legislative  agent  under  this 
Article.  No  legislative  agent  may  register  or  reregister  under  this  Article  until 
he  has  fully  complied  with  this  section.  (1933,  c.  11,  s.  5;  1973,  c.  108,  s.  70; 
1975,  c.  820,  s.  1.) 

§  120-47.7.  Statements    of    employer    lobbying    expenses 
required. 

Each  person  who  employs  or  retains  a  legislative  agent  shall  file  annually, 
within  30  days  after  the  final  adjournment  of  the  regular  session  of  the  General 
Assembly  held  in  a  calendar  year,  a  report  with  respect  to  each  agent  employed 
or  retained  setting  forth  the  date,  to  whom  paid,  and  amount  of  each  expendi- 
ture made  during  the  previous  year  in  connection  with  promoting  or  opposing 
any  legislation  in  any  manner  covered  by  this  Article,  in  each  of  the  following 
categories:  (1)  transportation,  (2)  lodging,  (3)  entertainment,  (4)  food,  (5)  any 
item  having  a  cash  equivalent  value  of  more  than  twenty-five  dollars  ($25.00), 

(6)  contributions  made,  paid,  incurred  or  promised,  directly  or  indirectly,  and 

(7)  compensation  to  legislative  agents.  It  shall  not  be  necessary  to  report  expen- 
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dituresin  any  particular  category  if  the  total  amount  expended  in  the  partic- 
ular category  on  behalf  of  a  person  represented  is  twenty-five  dollars  ($25.00) 
or  less.  In  the  category  of  compensation  to  legislative  agents  it  shall  not  be 
necessary  to  report  the  full  salary,  or  any  portion  thereof,  of  a  legislative  agent 
who  is  a  full-time  employee  of  or  is  annually  retained  by  the  reporting 
employer.  A  report  shall  be  filed  annually  whether  or  not  payments  are  made. 
All  reports  shall  be  in  the  form  prescribed  by  the  Secretary  of  State  and  open 
to  public  inspection.  When  an  employer  or  retainer  of  a  legislative  agent  fails 
to  tile  a  lobbying  expense  report  as  required  herein,  the  Secretary  of  State  shall 
send  a  certified  or  registered  letter  advising  the  employer  or  retainer  of  his 
delinquency  and  the  penalties  provided  by  law.  Within  20  days  of  the  receipt 
of  sucn  letter,  the  employer  or  retainer  shall  deliver  or  post  by  United  States 
mail  to  the  Secretary  of  State  the  required  report  and  a  late  filing  fee  often 
dollars  ($10.00).  Filing  of  the  required  report  and  payment  of  the  late  fee 
within  the  time  extended  shall  constitute  compliance  with  this  section.  (1933, 
c.  11,  s.  5;  1973,  c.  108,  s.  70;  1975,  c.  820,  s.  1.) 

§  120-47.8.  Persons  exempted  from  provisions  of  Article. 

The  provisions  of  this  Article  shall  not  be  construed  to  apply  to  any  of  the 
following: 

(1)  An  individual,  not  acting  as  a  legislative  agent,  solely  engaged  in 

expressing  a  personal  opinion  on  legislative  matters  to  his  own  leg- 
islative delegation  or  other  members  of  the  General  Assembly. 

(2)  A  person  appearing  before  a  legislative  committee  at  the  invitation  or 

request  of  the  committee  or  a  member  thereof  and  who  engages  in  no 
further  activities  as  a  legislative  agent  in  connection  with  that  or  any 
other  legislative  matter. 

(3)  A  duly  elected  or  appointed  official  or  employee  of  the  State,  the  United 

States,  a  county,  municipality,  school  district  or  other  governmental 
agency,  when  appearing  solely  in  connection  with  matters  pertaining 
to  his  office  and  public  duties. 

(4)  A  person  performing  professional  services  in  drafting  bills  or  in 

advising  and  rendering  opinions  to  clients  as  to  the  construction  and 
effect  of  proposed  or  pending  legislation  where  such  professional  ser- 
vices are  not  otherwise,  directly  or  indirectly,  connected  with  legisla- 
tive action. 

(5)  A  person  who  owns,  publishes  or  is  employed  by  any  news  medium 

while  engaged  in  the  acquisition  or  dissemination  of  news  on  behalf 
of  such  news  medium. 

(6)  Notwithstanding  the  persons  exempted  in  this  section,  the  Governor, 

Council  of  State,  and  all  appointed  heads  of  State  departments, 
agencies  and  institutions,  shall  designate  all  authorized  official  leg- 
islative liaison  personnel  and  shall  file  and  maintain  current  lists  of 
designated  legislative  liaison  personnel  with  the  Secretary  of  State 
and  shall  likewise  file  with  the  Secretary  of  State  a  full  and  accurate 
accounting  of  all  money  expended  in  influencing  or  attempting  to 
influence  legislation,  other  than  the  salaries  of  regular  full-time 
employees. 

(7)  Members  of  the  General  Assembly. 

(8)  A  person  responding  to  inquiries  from  a  member  of  the  General  Assem- 

bly, and  who  engages  in  no  further  activities  as  a  legislative  agent  in 
connection  with  that  or  any  other  legislative  matter. 

(9)  An  individual  giving  facts  or  recommendations  pertaining  to  legisla- 

tive matters  to  his  own  legislative  delegation  only.  (1933,  c.  11,  s.  7; 
1975,  c.  820,  s.  1;  1977,  c.  697.) 

§  120-47.9.  Punishment  for  violation. 

Whoever  willfully  violates  any  provision  of  this  Article  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  shall  be  fined  not  less  than  fifty  dollars 
($50.00)  nor  more  than  one  thousand  dollars  ($1,000),  or  imprisoned  not 
exceeding  two  years,  or  both.  In  addition,  no  legislative  agent  who  is  convicted 
of  a  violation  of  the  provisions  of  this  Article  shall  in  any  way  act  as  a  legisla- 
tive agent  for  a  period  of  two  years  following  his  conviction.  (1933,  c.  11,  s.  8; 
1975,  c.  820.  s.  1.) 
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§  120-47.10.  Enforcement  of  Article  by  Attorney  General. 

The  Secretary  of  State  shall  report  apparent  violations  of  this  Article  to  the 
Attorney  General.  The  Attorney  General  shall,  upon  complaint  made  to  him 
of  violations  of  this  Article,  make  an  appropriate  investigation  thereof,  and  he 
shall  forward  a  copy  of  the  investigation  to  the  district  attorney  of  the  judicial 
district  of  which  Wake  County  is  a  part,  who  shall  prosecute  any  person  who 
violates  any  provisions  of  this  Article.  (1975,  c.  820,  s.  1.) 

Article  10. 
Influencing  Public  Opinion  or  Legislation. 

§  120-48.  Registration  of  persons  and  organizations 
engaged  principally  in  influencing  public  opin- 
ion or  legislation. 

Every  person,  firm,  corporation,  association,  or  organization,  whether  by  or 
through  its  agents,  servants,  employees  or  officers,  who  or  which  is  principally 
engaged  in  the  activity  or  business  of  infiuencing  public  opinion  and/or  legisla- 
tion in  this  State  shall,  prior  to  engaging  in  such  activity  or  business,  cause  his, 
or  its  name  to  be  entered  upon  a  docket  in  the  office  of  the  Secretary  of  State 
of  North  Carolina,  as  hereinafter  provided.  (1947,  c.  891,  s.  1.) 

§  120-49.  Information  to  be  shown  on  docket. 

The  following  information  shall  be  entered  in  such  docket: 
The  name,  business  address  of  the  principal  and  all  branch  offices  of  the 
applicant;  the  purpose  or  purposes  for  which  such  corporation,  association,  or 
organization  was  formed;  the  names  of  the  principal  officers,  the  names  and 
addresses  of  its  agents,  servants,  employees  or  officers  by  or  through  which  it 
intends  to  carry  on  such  activity  or  business  in  this  State;  a  financial  statement 
showing  the  assets  and  liabilities  of  the  applicant  and  the  source  or  sources  of 
its  income,  itemizing  in  detail  any  contributions,  donations,  gifts  or  other 
income  and  from  what  source  or  sources  received.  (1947,  c.  891,  s.  2.) 

§  120-50.  Docket  kept  by  Secretary  of  State;  record  open  to 
public. 

The  Secretary  of  State  shall  prepare  and  keep  in  his  office  the  docket  con- 
taining the  information  required  by  G.S.  120-49.  Such  record  shall  be  a  public 
record  and  shall  be  open  to  the  inspection  of  any  citizen  at  any  time  during  the 
regular  business  hours  of  the  office  of  the  Secretary  of  State.  (1947,  c.  891,  s. 
3.) 

§  120-51.  Certain  localized  activities  exempted. 

This  Article  shall  not  apply  to  any  person,  firm,  corporation,  or  organization 
who  or  which  is  engaged  in  influencing  public  opinion  on  any  matter  which  is 
applicable  only  to  one  county  or  one  county  and  a  county  contiguous  thereto. 
(1947,  c.  891,  s.  4.) 


§  120-52.  Failure    to    comply    with    Article    made    misde- 
meanor. 

Any  person,  firm,  corporation,  association,  or  organization  who  or  which 
shall  engage  in  the  activity  or  business  herein  described  without  first  causing 
his,  her,  or  its  name  to  be  entered  upon  such  docket  in  the  manner  and  form 
prescribed  in  this  Article  shall  be  guilty  of  a  misdemeanor  and  shall,  upon 
conviction,  be  fined  or  imprisoned  in  the  discretion  of  the  court.  (1947,  c.  891, 
s.  5.) 
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§  120-53.  Time    for    registration    by     persons    presently 
engaged  in  regulated  activities. 

All  persons  engaged  in  the  activity  or  business  herein  described,  on  April  5, 
1947,  shall,  within  30  days  thereafter,  cause  his,  her,  or  its  name  to  be  entered 
upon  the  docket  in  the  office  of  the  Secretary  of  State  of  North  Carolina  in  the 
manner  and  form  prescribed  by  this  Article.  (1947,  c.  891,  s.  6.) 


§  120-54.  Annual  registration  required. 

Every  person,  firm,  corporation,  or  organization  engaging  in  the  activity  or 
business  prescribed  in  this  Article  shall,  on  or  before  the  first  day  of  January, 
1948,  ana  annually  thereafter,  again  cause  his,  her,  or  its  name  to  be  entered 
upon  such  docket  in  the  manner  and  form  prescribed  in  this  Article.  (1947,  c. 
891,  s.  7.) 


§  120-55.  Exemption  of  newspapers,  radio,  political  candi- 
dates, etc. 

This  Article  shall  not  apply  to  persons,  firms,  corporations,  or  organizations 
who  carry  on  such  activity  or  business  solely  through  the  medium  of 
newspapers,  periodicals,  magazines,  or  other  like  means  which  are  or  may  be 
admitted  unaer  United  States  postal  regulations  as  second-class  mail  matter 
in  the  United  States  mails  as  defined  in  Title  39,  §  224,  United  States  Code 
Annotated,  and/or  through  radio,  television  or  facsimile  broadcast  operations. 
This  Article  shall  also  not  apply  to  any  person,  firm,  corporation,  candidate  in 
any  political  election  campaign  committee,  or  any  committee,  association, 
organization,  or  group  of  persons  who  or  which  filed  information  as  required 
by  the  Corrupt  Practices  Act  of  1931.  (1947,  c,  891,  s.  8.) 


Article  14. 

Legislative  Ethics  Act. 

Part  1.  Code  of  Legislative  Ethics. 

§  120-85.  Definitions. 

As  used  in  this  Article: 

(1)  "Business  with  which  hp  is  associated"  means  any  enterprise,  incorpo- 

rated or  otherwise,  doing  business  in  the  State  of  which  the  legislator 
or  any  member  of  his  immediate  household  is  a  director,  officer 
owner,  partner,  employee,  or  of  which  the  legislator  and  his  immedi- 
ate household,  either  singularly  or  collectively,  is  a  holder  of  securities 
worth  five  thousand  dollars  ($5,000)  or  more  at  fair  market  value  as 
of  December  31  of  the  preceding  year,  or  constituting  five  percent  (5%) 
pr  more  of  the  outstanding  stock  of  such  enterprise. 

(2)  "Immediate  household"  means  the  legislator,  his  spouse,  and  all  depen- 

dent children  of  the  legislator. 

(3)  "Vested  trust"  as  set  forth  in  G.S.  120-96(4)  means  any  trust,  annuity 

or  other  funds  held  by  a  trustee  or  other  third  party  for  the  benefit  of 
the  member  or  a  member  of  his  immediate  household.  (1975  c  564 
s.  1.)  >    •         . 
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§  120-86.  Bribery,  etc. 

(a)  No  person  shall  offer  or  give  to  a  legislator  or  a  member  of  a  legislator's 
immediate  household,  or  to  a  busmess  with  which  he  is  associated,  and  no 
legislator  shall  solicit  or  receive,  anything  of  monetary  value,  including  a  gift, 
favor  or  service  or  a  promise  of  future  employment,  based  on  any  understand- 
ing that  such  legislator's  vote,  official  actions  or  judgment  would  be  influ- 
enced thereby,  or  where  it  could  reasonably  be  inferred  that  the  thing  of  value 
would  influence  the  legislator  in  the  discharge  of  his  duties. 

(b)  It  shall  be  unlawful  for  the  partner,  client,  customer,  or  employer  of  a 
legislator  or  the  agent  of  that  partner,  client,  customer,  or  employer  to 
theaten  economically,  directly  or  indirectly,  that  legislator  with  the  intent  to 
influence  the  legislator  in  the  discharge  of  his  legislative  duties. 

(c)  It  shall  be  unethical  for  a  legislator  to  contact  the  partner,  client,  cus- 
tomer, or  employer  of  another  legislator  if  the  purpose  of  the  contact  is  to 
cause  the  partner,  client,  customer,  or  employer  to  threaten  economically, 
directly  or  indirectly,  that  legislator  with  the  intent  to  influence  that  legisla- 
tor in  the  discharge  of  his  legislative  duties. 

(d)  For  the  purposes  of  this  section,  the  term  "legislator"  also  includes  any 
person  who  has  been  elected  or  appointed  to  the  General  Assembly  but  who 
has  not  yet  taken  the  oath  of  office. 

(e)  Violation  of  subsection  (a)  or  (b)  is  a  Class  I  felony.  Violation  of  subsec- 
tion (c)  is  not  a  crime  but  is  punishable  under  G.S.  120-103.  (1975,  c.  564,  s.  1; 
1983,c.  780,s.  2.) 


§  120-87.  Disclosure  of  confidential  information. 

No  legislator  shall  use  or  disclose  confidential  information  gained  in  the 
course  of  or  by  reason  of  his  official  position  or  activities  in  any  way  that  could 
result  in  financial  gain  for  himself,  a  business  with  which  he  is  associated  or 
a  member  of  his  immediate  household  or  any  other  person.  (1975,  c.  564,  s.  1.) 

§  120-88.  When  legislator  to  disqualify  himself  or  submit 
question  to  Legislative  Ethics  Committee. 

When  a  legislator  must  act  on  a  legislative  matter  as  to  which  he  has  an 
economic  interest,  personal,  family,  or  client,  he  shall  consider  whether  his 
judgment  will  be  substantially  influenced  by  the  interest,  and  consider  the 
need  for  his  particular  contribution,  such  as  special  knowledge  of  the  subject 
matter,  to  the  effective  functioning  of  the  legislature.  If  after  considering  these 
factors  the  legislator  concludes  that  an  actual  economic  interest  does  exist 
which  would  impair  his  independence  of  judgment,  then  he  shall  not  take  any 
action  to  further  the  economic  interest,  and  shall  ask  that  he  be  excused,  if 
necessary,  by  the  presiding  officer  in  accordance  with  the  rules  of  the  respective 
body.  If  the  legislator  has  a  material  doubt  as  to  whether  he  should  act,  he  may 
submit  the  question  to  the  Legislative  Ethics  Committee  for  an  advisory  opin- 
ion in  accordance  with  G.S.  120-104.  (1975,  c.  564,  s.  1.) 

Part  2.  Statement  of  Economic  Interest. 

§  120-89.  Statement    of   economic    interest   by    legislative 
candidates;  filing  required. 

Every  person  who  files  as  a  candidate  for  nomination  or  election  to  a  seat  in 
either  house  of  the  General  Assembly  shall  file  a  statement  of  economic  inter- 
est as  specified  in  this  Article  within  10  days  of  the  filing  deadline  for  the  office 
he  seeks.  (1975,  c.  564,  s.  1.) 
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§  120-90.  Place  and  manner  of  filing. 

The  statement  of  economic  interest  shall  cover  the  preceding  calendar  year 
and  shall  be  filed  at  the  same  place,  and  in  the  same  manner,  as  the  notice  of 
candidacy  which  a  candidate  seeking  party  nomination  for  the  office  of  State 
Senator  or  member  of  the  State  House  of  Representatives  is  required  to  file 
under  the  provisions  of  G.S.  163-106.  (1975,  c.  564,  s.  1.) 

§  120-91.  Certification  of  statements  of  economic  interest. 

The  chairman  of  the  county  board  of  elections  with  which  a  statement  of 
economic  interest  is  filed  shall  forward  a  certified  copy  of  the  statement  to  the 
State  Board  of  Elections  and  the  offices  to  which  copies  of  the  notice  of 
candidacy  filed  by  a  candidate  seeking  party  nomination  for  the  office  of  State 
Senator  or  member  of  the  State  House  of  Representatives  is  required  to  be 
forwarded  under  the  provisions  of  G.S.  163-108.  (1975,  c.  564,  s.  1.) 

§  120-92.  Filing  by  candidates  not  nominated  in  primary 
elections. 

A  person  who  is  nominated  pursuant  to  the  provisions  of  G.S.  163-114  after 
the  primary  and  before  the  general  election,  and  a  person  who  qualifies  pur- 
suant to  the  provisions  of  G.S.  163-122  as  an  independent  candidate  in  a 
general  election  shall  file  with  the  county  board  of  elections  of  each  county  in 
the  senatorial  or  representative  district  a  statement  of  economic  interest.  A 
person  nominated  pursuant  to  G.S.  163-114  shall  file  the  statement  within 
three  days  following  his  nomination,  or  not  later  than  the  day  preceding  the 
general  election,  whichever  occurs  first.  A  person  seeking  to  qualify  as  an 
independent  candidate  under  G.S.  163-122  shall  file  the  statement  of  economic 
interest  with  the  petition  filed  pursuant  to  that  section.  A  person  elected 
pursuant  to  G.S.  163-11  (vacancy  in  office)  shall  file  a  statement  of  economic 
interest  within  10  days  after  taking  the  oath  of  office.  (1975,  c.  564,  s.  1.) 

§  120-93.  County  boards  of  elections  to  notify  candidates  of 
economic-interest-statement  requirements. 

Each  county  board  of  elections  shall  provide  for  notification  of  the 
economic-interest-statement  requirements  of  G.S.  120-95  and  120-96  to  be 
given  to  any  candidate  filing  for  nomination  or  election  to  the  General  As.sem- 
bly  at  the  time  of  his  or  her  filing  in  the  particular  county.  (1975,  c.  564,  s.  1.) 

§  120-94.  Statements    of    economic    interest    are    public 
records. 

The  statements  of  economic  interest  are  public  records  and  shall  be  made 
available  for  inspection  and  copying  by  any  person  during  normal  business 
hours  at  the  office  of  the  various  county  boards  of  election  where  the  statements 
or  copies  thereof  are  filed.  If  a  county  board  of  elections  of  a  county  does  not 
keep  an  office  open  during  normal  business  hours  each  day,  that  board  shall 
deliver  a  copy  of  all  statements  of  economic  interest  filed  with  it  to  the  clerk 
of  superior  court  of  the  county,  and  the  statements  shall  be  available  for 
inspection  and  copying  by  any  person  during  normal  business  hours  at  that 
clerk's  office.  (1975,  c.  564,  s.  1.) 

§  120-95.  Legislators  to  file  statement  of  economic  interest 
with  Legislative  Services  Officer. 

Every  member  of  the  General  Assembly,  however  selected,  shall  by  January 
15  next  following  his  election  file  a  statement  of  economic  interest  with  the 
Legislative  Services  Officer  of  the  General  Assembly.  A  copy  of  the  statement 
so  filed  shall  be  placed  in  the  Legislative  Library  and  shall  be  available  for 
inspection  and  copying  by  any  person  during  normal  library  hours.  On  or 
before  December  16  of  the  year  members  of  the  General  Assembly  are  elected, 
the  Legislative  Services  Officer  shall  cause  notice  of  the  filing  requirement  of 
this  section  to  be  mailed  to  all  elected  members  of  the  General  Assembly.  (1975, 
c.  564,  s.  1.) 
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§  120-96.  Contents  of  statement. 

Any  statement  of  economic  interest  filed  under  this  Article  shall  be  on  a  form 
prescribed  by  the  Committee,  and  the  person  filing  the  statement  shall  supply 
the  following  information: 

(1)  The  identity,  by  name,  of  any  business  with  which  he,  or  any  member 

of  his  immediate  household,  is  associated; 

(2)  The  character  and  location  of  all  real  estate  of  a  fair  market  value  in 

excess  of  five  thousand  dollars  ($5,000),  other  than  his  personal  resi- 
dence (curtilage),  in  the  State  in  which  he,  or  a  member  of  his  immedi- 
ate household,  has  any  beneficial  interest,  including  an  option  to  buy 
and  a  lease  for  10  years  or  over; 

(3)  The  type  of  each  creditor  to  whom  he,  or  a  member  of  his  immediate 

household,  owes  money,  except  indebtedness  secured  by  lien  upon  his 
personal  residence  only,  in  excess  of  five  thousand  dollars  ($5,000); 

(4)  The  name  of  each  "vested  trust"  in  which  he  or  a  member  of  his  imme- 

diate household  has  a  financial  interest  in  excess  of  five  thousand 
dollars  ($5,000)  and  the  nature  of  such  interest; 

(5)  The  name  and  nature  of  his  and  his  immediate  household  member's 

respective  business  or  profession  or  employer  and  the  types  of 
customers  and  types  of  clientele  served; 

(6)  A  list  of  businesses  with  which  he  is  associated  that  do  business  with 

the  State,  and  a  brief  description  of  the  nature  of  such  business; 

(7)  In  the  case  of  professional  persons  and  associations,  a  list  of  classifica- 
tions of  business  clients  which  classes  were  charged  or  paid  two 
thousand  five  hundred  dollars  ($2,500)  or  more  during  the  previous 
calendar  year  for  professional  services  rendered  by  him,  his  firm  or 
partnership.  This  list  need  not  include  the  name  of  the  client  but  shall 
list  the  type  of  the  business  of  each  such  client  or  class  of  client,  and 
brief  description  of  the  nature  of  the  services  rendered.  (1975,  c.  564, 
s.  1.) 

§  120-97.  Updating  statements. 

Each  person  who  is  required  to  file  a  statement  of  economic  interest  under 
this  Article  shall  file  an  updated  statement  at  the  office  required  by  this  Article 
by  January  15  of  the  second  year  following  his  or  her  election  on  a  form 
prescribed  by  the  Legislative  Ethics  Committee.  The  Committee  shall  forward 
the  form  to  those  required  to  file  same  on  or  before  December  16.  ( 1975,  c.  564, 
s.  1.) 

§  120-98.  Penalty  for  failure  to  file. 

(a)  In  the  case  of  a  candidate,  if  the  statement  of  economic  interest  required 
by  this  Article  is  not  filed  when  required  herein,  the  county  board  of  elections 
shall  immediately  notify  the  candidate  that  his  name  will  not  be  placed  on  the 
ballot  unless  the  statement  is  received  within  15  days.  If  the  statement  is  not 
received  within  15  days,  the  candidate  shall  be  disqualified  and  his  filing  fee 
returned. 

(b)  In  the  case  of  a  member,  willful  failure  to  file  shall  result  in  that  mem- 
ber's not  being  allowed  to  take  the  oath  of  office  or  enter  or  continue  upon  his 
duties  or  receive  any  compensation  from  public  funds  provided,  however,  the 
Committee  may,  for  good  cause  shown,  allow  said  member  to  file  the  required 
statement  and  remove  his  disability.  (1975,  c.  564,  s.  1.) 

Part  3.  Legislative  Ethics  Committee. 

§  120-99.  Creation;  composition. 

The  Legislative  Ethics  Committee  is  created  to  consist  of  a  chairman  and 
eight  members,  four  Senators  appointed  by  the  President  of  the  Senate,  two 
from  a  list  of  four  submitted  by  the  Majority  Leader  and  two  from  a  list  of  four 
submitted  by  the  Minority  Leader,  and  four  members  of  the  House  of  Repre- 
sentatives appointed  by  the  Speaker  of  the  House,  two  from  a  list  of  four 
submitted  by  the  Majority  Leader  and  two  from  a  list  of  four  submitted  by  the 
Minority  Leader. 
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The  President  of  the  Senate  shall  designate  a  member  of  the  General  As- 
sembly as  chairman  of  the  Committee  in  odd-numbered  years,  and  the 
Speaker  of  the  House  shall  designate  a  member  of  the  General  Assembly  as 
chairman  of  the  Committee  in  even-numbered  years.  The  chairman  will  vote 
only  in  the  event  of  a  tie  vote. 

The  provisions  of  G.S.  120-19.1  through  G.S.  120-19.8  shall  apply  to  the 
proceedings  of  the  Legislative  Ethics  Committee  as  if  it  were  a  joint  commit- 
tee of  the  General  Assembly,  except  that  the  chairman  shall  sign  all  sub- 
poenas on  behalf  of  the  Committee.  (1975,  c.  564,  s.  1;  1985,  c.  790,  s.  6.) 

§  120-100.  Term  of  office;  vacancies. 

Initial  members  of  the  Legislative  Ethics  Committee  shall  be  appointed  as 
soon  as  practicable  after  the  ratification  of  this  Article  and  shall  serve  until  the 
expiration  of  their  current  terms  as  members  of  the  General  Assembly. 
Thereafter,  appointments  shall  be  made  immediately  after  the  convening  of 
the  regular  session  of  the  General  Assembly  in  odd-numbered  years,  and 
appointees  shall  serve  until  the  expiration  of  their  then-current  terms  as  mem- 
bers of  the  General  Assembly.  The  chairman  shall  serve  for  one  year  and  shall 
be  appointed  each  year.  A  vacancy  occurring  for  any  reason  during  a  term  shall 
be  filled  for  the  unexpired  term  by  the  authority  making  the  appointment 
which  caused  the  vacancy,  and  the  person  appointed  to  fill  the  vacancy  shall, 
if  possible,  be  a  member  of  the  same  political  party  as  the  member  who  caused 
the  vacancy.  (1975,  c.  564,  s.  1.) 

§  120-101.  Quorum;  expenses  of  members. 

Five  members  constitute  a  quorum  of  the  Committee.  A  vacancy  on  the 
Committee  does  not  impair  the  right  of  the  remaining  members  to  exercise  all 
the  powers  of  the  Committee. 

The  chairman  and  members  of  the  Committee,  while  serving  on  the  business 
of  the  Committee,  are  performing  legislative  duties  and  are  entitled  to  the 
subsistence  and  travel  allowances  to  which  members  of  the  General  Assembly 
are  entitled  when  performing  legislative  duties.  (1975,  c.  564,  s.  1.) 

§  120-102.  Powers  and  duties  of  Committee. 

In  addition  to  the  other  powers  and  duties  specified  in  this  Article,  the 
Committee  has  the  following  powers  and  duties: 

(1)  To  prescribe  forms  for  the  statements  of  economic  interest  and  other 

reports  required  by  this  Article,  and  to  furnish  these  forms  to  persons 
who  are  required  to  file  statements  or  reports. 

(2)  To  receive  and  file  any  information  voluntarily  supplied  that  exceeds 

the  requirements  of  this  Article. 

(3)  To  organize  in  a  reasonable  manner  statements  and  reports  filed  with 

it  and  to  make  these  statements  and  reports  available  for  public 
inspection  and  copying  during  regular  office  hours.  Copying  facilities 
shall  be  made  available  at  a  charge  not  to  exceed  actual  cost. 

(4)  To  preserve  statements  and  reports  filed  with  the  Committee  for  a 

period  of  10  years  from  the  date  of  receipt.  At  the  end  of  the  10-year 
period,  these  documents  shall  be  destroyed. 

(5)  To  prepare  a  list  of  ethical  principles  and  guidelines  to  be  used  by  each 

legislator  in  determining  his  role  in  supporting  or  opposing  specific 
types  of  legislation,  and  to  advise  each  General  Assembly  committee 
of  specific  danger  areas  where  conflict  of  interest  may  exist  and  to 
suggest  rules  of  conduct  that  should  be  adhered  to  by  committee  mem- 
bers in  order  to  avoid  conflict. 

(6)  To  advise  General  Assembly  committees,  at  the  request  of  a  committee 

chairman,  or  at  the  request  of  three  members  of  a  committee,  about 
possible  points  of  conflict  and  suggested  standards  of  conduct  of  com- 
mittee members  in  the  consideration  of  specific  bills  or  groups  of  JDills. 

(7)  To  suggest  to  legislators  activities  which  should  be  avoided. 

(8)  Upon  receipt  of  information  that  a  legislator  owes  money  to  the  State 

and  is  delinquent  in  making  repayment  of  such  obligation,  to  investi- 
gate and  dispose  of  the  matter  according  to  the  terms  of  this  Article. 
(1975,  c.  564,  s.  1;  1979,  c.  864,  s.  3.) 
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§  120-103.  Possible  violations;  procedures;  disposition. 

(a)  Institution  of  Proceedings.  —  On  its  own  motion,  or  in  response  to  signed 
and  sworn  complaint  of  any  individual  filed  with  the  Committee,  the  Commit- 
tee shall  inquire  into  any  alleged  violation  of  any  provision  of  this  Article. 

(b)  Notice  and  Hearing.  —  If,  after  such  preliminary  investigation  as  it  may 
make,  the  Committee  determines  to  proceed  with  an  inquiry  into  the  conduct 
of  any  individual,  the  Committee  shall  notify  the  individual  as  to  the  fact  of 
the  inquiry  and  the  charges  against  him  and  shall  schedule  one  or  more 
hearings  on  the  matter.  The  individual  shall  have  the  right  to  present  evi- 
dence, cross-examine  witnesses,  and  be  represented  by  counsel  at  any  hearings. 
The  Committee  may,  in  its  discretion,  hold  hearings  in  closed  session;  however, 
the  individual  whose  conduct  is  under  inquiry  may,  by  written  demand  filed 
with  the  Committee,  require  that  all  hearings  before  the  Committee 
concerning  him  be  public  or  in  closed  session. 

(c)  Subpoenas.  —  The  Committee  may  issue  subpoenas  to  compel  the  atten- 
dance of  witnesses  or  the  production  of  documents,  books  or  other  records.  The 
Committee  may  apply  to  the  superior  court  to  compel  obedience  to  the  sub- 
poenas of  the  Committee.  Notwithstanding  any  other  provision  of  law,  every 
State  agency,  local  governmental  agency,  and  units  and  subdivisions  thereof 
shall  make  available  to  the  Committee  any  documents,  records,  data, 
statements  or  other  information,  except  tax  returns  or  information  relating 
thereto,  which  the  Committee  designates  as  being  necessary  for  the  exercise  of 
its  powers  and  duties. 

(d)  Disposition  of  Cases.  —  When  the  Committee  has  concluded  its  inquiries 
into  alleged  violations,  the  Committee  may  dispose  of  the  matter  in  one  of  the 
following  ways: 

(1)  The  Committee  may  dismiss  the  complaint  and  take  no  further  action. 

In  such  case  the  Committee  shall  retain  its  records  and  findings  in 
confidence  unless  the  individual  under  inquiry  requests  in  writing 
that  the  records  and  findings  be  made  public. 

(2)  The  Committee  may,  if  it  finds  substantial  evidence  that  a  criminal 
- ;    statute  has  been  violated,  refer  the  matter  to  the  Attorney  General  for 

possible  prosecution  through  appropriate  channels. 

(3)  The  Committee  may  refer  the  matter  to  the  appropriate  House  of  the 

General  Assembly  for  appropriate  action.  That  House  may,  if  it  finds 
the  member  guilty  of  unethical  conduct  as  defined  in  this  Article, 
censure,  suspend  or  expel  the  member.  (1975,  c.  564,  s.  1.) 

§  120-104.  Advisory  opinions. 

At  the  request  of  any  member  of  the  General  Assembly,  the  Committee  shall 
render  advisory  opinions  on  specific  questions  involving  legislative  ethics. 
These  advisory  opinions,  edited  as  necessary  to  protect  the  identity  of  the 
legislator  requesting  the  opinion,  shall  be  published  periodically  by  the  Com- 
mittee. (1975,  c.  564,  s.  1.) 

§  120-105.  Continuing  study  of  ethical  questions. 

The  Committee  shall  conduct  continuing  studies  of  questions  of  legislative 
ethics  including  revisions  and  improvements  of  this  Article  as  well  as  sections 
to  cover  the  administrative  branch  of  government  and  shall  report  to  the 
General  Assembly  from  time  to  time  recommendations  for  amendments  to  the 
statutes  and  legislative  rules  which  the  Committee  deems  desirable  in 
promoting,  maintaining  and  effectuating  high  standards  of  ethics  in  the  leg- 
islative branch  of  State  government.  (1975,  c.  564,  s.  1.) 

§  120-106.  Article  applicable  to  presiding  officers. 

The  provisions  of  this  Article  shall  apply  to  the  presiding  officers  of  the 
General  Assembly.  (1975,  c.  564,  s.  2.) 
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CH.  14.  CRIMINAL  LAW 


§  14-91.  Embezzlement  of  State  property  by  public  officers 
and  employees. 

If  any  officer,  agent,  or  employee  of  the  State,  or  other  person  having  or 
holding  in  trust  for  the  same  any  bonds  issued  by  the  State,  or  any  security, 
or  other  property  and  effects  of  the  same,  shall  embezzle  or  knowingly  and 
willfully  misapply  or  convert  the  same  to  his  own  use,  or  otherwise  willfully 
or  corruptly  aouse  such  trust,  such  offender  and  all  persons  knowingly  and 
willfully  aiding  and  abetting  or  otherwise  assisting  therein  shall  be  punished 
as  a  Class  F  felon.  (1874-5,  c.  52;  Code,  s.  1015;  Rev.,  s.  3407;  C.  S.,  s.  4269; 
1979,  c.  716;  c.  760,  a.  5.) 


CH.  126.  STATE  PERSONNEL  SYSTEM 


Article  5. 
Political  Activity  of  Employees. 


§  126-14.1.  Threat  to  obtain  political  contribution  or  sup. 
port. 

(a)  It  is  unlawful  for  any  person  to  coerce  a  State  employee  subject  to  the  j 
Personnel  Act,  probationary  State  employee,  or  temporary  State  employee  to  ■ 
support  or  contribute  to  a  political  candidate  or  party  by  explicitly  threaten- 
ing him  with  employment  termination  or  discipline. 

(b)  Any  person  violating  this  section  shall  be  guilty  of  a  misdemeanor  pun- 
ishable by  a  fine  not  to  exceed  one  thousand  dollars  ($1,000),  imprisonment 
for  not  more  than  six  months,  or  both. 

(c)  A  State  employee  subject  to  the  Personnel  Act,  probationary  State  em- 
ployee, or  temporary  State  employee,  who  without  probable  cause  falsely  ac- 
cuses a  person  of  violating  this  section  shall  be  subject  to  discipline  or  termi- 
nation in  accordance  with  the  provisions  of  G.S.  126-35,  126-37,  and  126-38 
and  may,  as  otherwise  provided  by  law,  be  subject  to  criminal  penalties  for 
perjury  or  civil  liability  for  libel,  slander,  or  malicious  prosecution.  (1985,  c. 
469,  s.  3.) 

§  126-15.1.  Probationary  State  employee  defined. 

As  used  in  this  Article,  "probationary  State  employee"  means  a  State  em- 
ployee who  is  exempt  from  the  Personnel  Act  only  because  he  has  not  been 
continuously  employed  by  the  State  for  the  period  required  by  G.S.  126-5(d). 
(1985,c.  469,s.  4.) 


§  126-15.  Disciplinary  action  for  violation  of  Article. 

Failure  to  comply  with  this  Article  is  grounds  for  disciplmary  action  which, 
in  case  of  deliberate  or  repeated  violation,  may  include  dismissal  or  removal 
from  office.  (1967,  c.  821,  s.  1.) 
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CH.  143   STATE  DKPARTMKNTS.  ETC. 


Article  60. 

State  and  Certain  Local  Educational  Entity  Employees, 

Nonsalaried  Public  Officials,  and  Legislators  Required  to 

Repay  Money  Owed  to  State. 

Part  1.  State  and  Local  Educational  Entity  Employees. 

§  143-552.  Definitions. 

As  used  in  this  Part: 

(1)  "Employing  entity"  means  and  includes: 

a.  Any  State  entity  enumerated  in  G.S.  143B-3  ofthe  Executive  Organiza- 

tion Act  of  1973; 

b.  Any  city  or  county  board  of  education  under  Chapter  115  ofthe  General 

Statutes;  or 

c.  Any  board  of  trustees  of  a  community  college  or  technical  institute 

under  Chapter  115A  of  the  General  Statutes. 

(2)  "Employee"  means  any  person  who  is  appointed  to  or  hired  and  employed 
by  an  employing  entity  under  this  Part  and  whose  salary  is  paid  in  whole  or 
in  part  by  State  funds. 

(3)  "Net  disposable  earnings"  means  the  salary  paid  to  an  employee  by  an 
employing  entity  after  deduction  of  withholdings  for  taxes,  social  security, 
State  retirement  or  any  other  sum  obligated  by  law  to  be  withheld.  (1979,  c. 
864,  s.  1.) 

§  143-553.  Conditional  continuing  employment;  notification 
among  employing  entities;  repayment  election. 

(a)  All  persons  employed  by  an  employing  entity  as  defined  by  this  Part  who 
owe  money  to  the  State  and  whose  salaries  are  paid  in  whole  or  in  part  by  State 
funds  must  make  full  restitution  of  the  amount  owed  as  a  condition  of 
continuing  employment. 

(b)  Whenever  a  representative  of  any  employing  entity  as  defined  by  this 
Part  has  knowledge  that  an  employee  owes  money  to  the  State  and  is  delin- 
quent in  satisfying  this  obligation,  the  representative  shall  notify  the 
employing  entity.  Upon  receipt  of  notification  an  employing  entity  shall  termi- 
nate the  employee's  employment  if  after  written  notice  of  his  right  to  do  so  he 
does  not  repay  the  money  within  a  reasonable  period  of  time;  provided,  how- 
ever, that  where  there  is  a  genuine  dispute  as  to  whether  the  .aoney  is  owed 
or  how  much  is  owed,  or  there  is  an  unresolved  issue  concerning  insurance 
coverage,  the  employee  shall  not  be  dismissed  as  long  as  he  is  pursuing  admin- 
istrative or  judicial  remedies  to  have  the  dispute  or  the  issue  resolved. 

(c)  An  employee  of  any  employing  entity  who  has  elected  in  writing  to  allow 
not  less  than  ten  percent  ( 10'^  )  of  his  net  disposable  earnings  to  be  periodically 
withheld  for  application  towards  a  debt  to  the  State  shall  be  deemed  to  be 
repaying  the  money  within  a  reasonable  period  of  time  and  shall  not  have  his 
employment  terminated  so  long  as  he  is  consenting  to  repayment  according  to 
such  terms.  Furthermore,  the  employing  entity  shall  allow  the  employee  who 
for  some  extraordinary  rea.son  is  incapable  of  repaying  the  obligation  to  the 
State  according  to  the  preceding  terms  to  continue  employment  as  long  as  he 
IS  attempting  repayment  in  good  faith  under  his  present  financial  circum- 
stances, but  shall  promptly  terminate  the  employee's  employment  if  he  ceases 
to  make  payments  or  discontinues  a  good  faith  effort  to  make  repayment. 
(1979,  c.  864,  s.  1.) 
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§  143-554.  Right  of  employee  appeal. 

(a)  Any  employee  or  former  employee  of  an  employing  entity  within  the 
meaning  of  G.S.  143-552(  1  )a  whose  employment  is  terminated  pursuant  to  the 
provisions  of  this  Part  shall  be  given  tiie  opportunity  to  appeal  the  employment 
termmation  to  the  State  Personnel  Commission  according  to  the  normal  appeal 
and  hearing  procedures  provided  by  Chapter  126  and  the  State  Personnel 
Commission  rules  adopted  pursuant  to  the  authority  of  that  Chapter;  however, 
nothing  herein  s'^all  be  construed  to  give  the  right  to  termination  reviews  to 
anyone  exempt  from  that  right  under  C.S.  126-5. 

(b)  Before  the  employment  of  an  employee  of  a  local  board  of  education 
within  the  meaning  of  (i.S.  143-5r)2(l)b  who  is  either  a  superintendent, 
supervisor,  principal,  teacher  or  othei'  professional  person  is  terminated  pur- 
suant to  this  Part,  the  local  board  of  education  shall  comply  with  the  provisions 
of  G.S.  115-142.  If  an  employee  within  the  meaning  of  G.S.  143-552(1  )b  is  other 
than  one  whose  termination  is  made  reviewable  pursuant  to  G.S.  115-142,  he 
shall  be  given  the  opportunity  for  a  hearing  before  the  local  board  of  education 
prior  to  the  termination  of  his  employment. 

(c)  Before  the  employment  of  an  employee  of  a  board  of  trustees  of  a  commu- 
nity college  or  technical  institute  within  the  meaning  of  G.S.  143-552(1  )c  is 
finally  terminated  pursuant  to  this  Part,  he  shall  be  given  the  opportunity  for 
a  hearing  before  the  board  of  trustees.  (1979,  c.  864,  s.  1.) 

Part  2.  Public  Officials. 

§  143-555.  Definitions. 

As  used  in  this  Part: 

(1)  "Appointing  authority"  moans  the  Governor,  Chief  Justice  of  the 

Supreme  Court,  Lieutenant  Governor,  Speaker  of  the  House,  Presi- 
dent pro  tempore  of  the  Senate,  members  of  the  Council  of  State,  all 
heads  of  the  executive  departments  of  State  government,  the  Board  of 
Governors  of  The  University  of  North  Carohna,  and  any  other  State 
person  or  group  of  State  persons  authorized  by  law  to  appoint  to  a 
public  office. 

(2)  "Employing  entity"  means  and  includes: 

a.  Any  State  entity  enumerated  in  G.S.  1 43B-3  of  the  Executive  Orga- 

nization Act  of  1973; 

b.  Any  city  or  county  board  of  education  under  Chapter  115  of  the 

General  Statutes;  or 

c.  Any  board  of  trustees  of  a  community  college  or  technical  institute 

under  Chapter  115A  of  the  General  Statutes. 

(3)  "Public  office"  means  appointive  membership  on  any  State  Commis- 

sion, council,  committee,  board,  including  occupational  licensing 
boards  as  defined  in  G.S.  93IM,  board  of  trustees,  including  boards  of 
constituent  institutions  of  The  University  of  North  Carolina  and 
boards  of  community  colleges  and  technical  institutes  created  pur- 
suant to  G.S.  115A-7,  and  any  other  State  agency  created  by  law; 
provided  that  "public  office"  does  not  include  an  office  for  which  a 
regular  salary  is  paid  to  the  holder  as  an  employee  of  the  State  or  of 
()ne  of  its  departments,  agencies,  or  institutions. 

(4)  "Public  official"  means  any  person  who  is  a  member  of  any  public  office 

as  defined  by  this  Part.  (1979,  c.  864,  s.  1.) 

§  143-556.  Notification  of  the  appointing  authority;  inves- 
tigation. 

Whenever  a  repiesentative  of  an  employing  entity  as  defined  by  this  Part  has 
knowledge  that  a  public  official  owes  money  to  the  State  and  is  delinquent  in 
satisfying  this  obligation,  the  representative  shall  notify  the  appointing 
authority  who  appointed  the  public  official  in  question.  Upon  receipt  of  noti- 
fication the  appointing  authority  shall  investigate  the  circumstances  of  the 
claim  of  money  owed  to  the  State  for  purpo.ses  of  determining  if  a  debt  is  owed 
and  its  amount.  (1979,  c  864,  s.  1.) 
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§  143-557.  Conditional  continuing  appointment;  repayment 
election. 

If  after  investigation  under  the  terms  of  this  Part  an  appointing  authority 
determines  the  existence  of  a  delinquent  monetaiy  obligation  owed  to  the  State 
by  a  public  official,  he  shall  notify  the  public  official  that  his  appointment  will 
be  terminated  60  days  from  the  date  of  notification  unless  repayment  in  full  is 
made  within  that  period.  Upon  determination  that  any  public  official  has  not 
made  repayment  in  full  after  the  expiration  of  the  time  prescribed  by  this 
section,  the  appointing  authority  shall  terminate  the  appointment  of  the  public 
official;  provided  however,  the  appointing  authority  shall  allow  the  public 
official  who  for  some  extraordinary  reason  is  incapable  of  repaying  the  obli- 
gation according  to  the  preceding  terms  to  continue  his  appointment  as  long  as 
he  is  attempting  repayment  in  good  faith  under  his  present  financial  circum- 
stances, but  sliall  promptly  terminate  the  public  official's  appointment  if  he 
ceases  to  make  payments  or  discontinues  a  good  faith  effort  to  make 
repayment.  (1979,  c.'864,  s.  1.) 


Part  3.  Legislators. 
§  143-558.  Definition  of  employing  entity. 

For  the  purposes  of  this  Part  "emploving  entity"  shall  have  the  same 
meaning  as  provided  in  G.S.  143-552(1)  and  143-555(2).  (1979,  c.  864,  s.  1.) 

§  143-559.  Notification  to  the  Legislative  Ethics  Committee; 
investigation. 

Whenever  a  representative  of  any  employing  entity  as  defined  by  this  Part 
has  knowledge  that  a  legislator  owes  money  to  the  State  and  is  delinquent  in 
satisfying  this  obligation,  this  information  shall  be  reported  to  the  Legislative 
Ethics  Committee  established  pursuant  to  Chapter  120,  Article  14  of  the 
General  Statutes  for  disposition.  (1979,  c.  864,  s.  1.) 

Part  4.  Confidentiality  Exemption,  Preservation  of  Federal 
Funds,  and  Limitation  of  Actions. 

§  143-560.  Confidentiality  exemption. 

Notwithstanding  tlie  provisions  of  any  law  of  this  State  making  confidential 
the  contents  of  any  records  oi'  prohibiting  the  release  or  disclosure  of  any 
information,  all  information  exchange  among  the  employing  entities  defined 
under  this  Article  necessary  to  accomplish  and  effectuate  the  intent  of  this 
Article  is  lawful.  (1979,  c.  864,  s.  1.) 

§  143-561.  Preservation  of  federal  funds. 

Nothing  in  this  Article  is  intended  to  confiict  with  any  provision  of  federal 
law  or  to  result  in  the  loss  of  federal  frnds.  U  the  exchange  among  employing 
entities  of  information  necessary  to  effectuate  the  provisions  of  this  Article 
would  confiict  with  this  intention,  the  exchange  of  information  shall  not  be 
made.  (1979,  c.  864,  s.  1.) 

§  143-562.  Applicability  of  a  statute  of  limitations. 

Payments  on  obligations  to  the  State  collected  under  the  procedures  estab- 
lished by  this  Article  shall  not  be  construed  to  revive  obligations  or  any  part 
thereof  already  barred  by  an  applicable  statute  of  limitations.  Furthermore, 
payments  made  as  a  result  of  collection  procedures  established  by  the  terms  of 
this  Article  shall  not  be  construed  to  extend  an  applicable  statute  of  limi- 
tations. (1979,  c.  864,  s.  1.) 
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HOU.SK    HESOLUTION     *) 
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Third    Edition    Emrossed    3/1V8S 


RESOLUTION 


R«>(j  resent  at  1  ve 


Bgfefced    ty; 

Febtuary    6,     1 9fl 5 
k       HOUSE       KRSOLUTtOH        ADOI'TINt.        THE       PERfliNENT       fiULES    OP    THE     1985 

StJhl.SION    OP    THt    NOHTIl    C»H0L1NA     HOUSE    OF    B  EP  B  ESE  NT4T IV  ES. 
Be    It     luRulvoil    ()y    the    HouHe    ol     H  cpi  >'nent  at  i  ve8  : 

Suction       I.  The       porsaneot       i ulea      of    the    1985    Session 

shall    read    as    followH: 

HULKS    OF    THE     1985    HOUSE    OF    ii  EPBESENT  »TI»ES 
GENEBiL    *SSE«BLY    OF     NOBTH    CkBOLHi 

iV.     Voting 
BULE      20.         Ufle    si    netifasis   laUss    Sygt«f.-- 
•  »         • 

(d)  The  votiuq  station  at  each  aeaber* a  desk  in  the 
Chanber  sh<tl  1  b<-  useil  only  by  the  aeober  to  which  th«  station  is 
aHHiqned.  Uiid«ir    no   c  licua.'itanres    Rbali    any    other    perHon    »ote    at 

a  oK'aber's  station.  It  i -t  a  breach  t)f;  the  ethical  obligation  of 
a  BeBbet  eithei  to  request  that  anothet  person  vote  at  the 
cequestioq  aeaber's  station,  or  to  vote  at  another  aeaber* s 
station.         The    Sp«ak«r    shall    enforce    this    rule    vithout    exception. 

%         *        "• 

BOLE  2i«.  U.  Etcwse  ?t2S  Oe libera tioos  ^nd  Voting  op  a 
gill.--(a)  Any  iiiemb«'r  ;,hall  upon  request  be  eicused  froa  th 
deli bera ti oDM  and  voting  on  a  particular  bill,  but  to  do  so  aust 
aake  that  leque.st  after  the  Hocoiid  it.'Adinij  of  the  bill  and  before 
any  uut  ion  <ii  v»l<  un  Iho  bill  ur  any  auendment  thereto.  If  the 
ruAbon  for  th*;  i<><^m'i,i  41  Iims  nt  soae  point  later  in  the 
proceedings,    the    L*<qu«Bt    may    bf    aade    at    that    tiae. 

(b)  The       aenibt;!;       may       Bake      a       biief       stateaent    of    the 

reahuiiB  foi  aakiiiq  that  i  ..■qu«/.  t .  Tlit-  Beaber  may  send  forward  to 
the  Principal  Cl<(k,  on  a  foia  piuviiled  by  the  Clerk,  a  concise 
statea«nt  of  the  reaiion  for  the  request,  and  the  Clerk  shall 
include    this   stateaent    in    the   Journal. 
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(c)  Thv  n«BbAr  so  eicused  sb&ll  not  debate  the  bill  oc 
any  aaeDdaeot  to  the  bill,  votti  on  th*>  bill,  offer  or  vote  on  any 
aavndmeDt  to  th<<  bill,  oi  ottfi  or  vote  on  any  aotion  coDCecolaq 
the  bill  at  that  rt-adinq,  «  ny  subsequent  readlnq,  or  aoy 
liubcequect    coiu.lile  ra  t  i  on    ol     th«-    bill. 

(1)  A         Bt'ttbui       aa  y      request      that      his      eicus«      froa 

d«llbei.a  t  i  ons    on    a    pacticulai    bill    be    uithdravD. 
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SESSION  1985  adopted 

SIMPLE 


SKN*TK    HE.SOLUTION    8 
»dopte<>    1/19/85 


RESOLUTION 


S|ionii<i>i  rx'iialoi 

Sl'l"i£i  ?d_toi_    Hu  l(iSj_ 

I'fbiuary    7,     1<)flS 
I  *      r.KHktt      K  KfiOl.m' rON       ADOPTINC    TIIK    PKKHANENT    RULEfi    OP    THE    SENATE 

■J  roH   THK     I'MIS    :;t;:i.SlON    ok    THE    GKNEHiL    ASSEdBLY    OP    NORTH    CAKOLINk. 

^  ()P    i  t    tt;  so  1 V <!<1    b y    tho    .')<!n<ite: 

4  St>ctloii    1.      Tlio   peLnanent    ruins   foe   the    19S5   Session   ace 

r>  d:.    follows: 

li  PEHBANFNT     MULES    OP    THE     19flS    SENATE 

I  GENERAL    ASSEHULy    OP    NORTH    CAROLINA 


r».       »otinq 
BULB      ^•i.         UlS   9f    «l9SlCfiJ>i£   XfililL9   fiXUSI--- 

(d )  The  vot  luq  ntation  at  each  Seaatoc'a  A«mk  in  th«  Chaaber 
shall  b«  used  oalf  by  the  Seoatoc  to  which  the  station  is 
assigned.  Under  no  circuastances  shall  any  other  person  vote  at 
a  Senator's  station.  It  is  a  breach  of  the  ethical  obligation  of 
a  Senator  aithec  to  request  that  another  vote  at  the  reqaestinq 
Senator's  station,  or  to  vote  at  another  Senator's  station.  The 
Chair   shall   enforce    this   rule   Hitliout   ttiception. 

4  0  • 

BULK  29.  lisij  ig  vfiis:  si£S£S&-  —  (")  Brery  Senator  who 
ir.  within  the  bat  of  the  Sonat*-  when  the  question  is  stated  by 
the  Chair  shall  vote  theieon  unless  he  is  excused  by  the  Senate. 
The    bar    of    the    neoate    shall    include    the   entire   Senate   Chanber. 

(b)  Any  Senator  aay  request  to  be  excused  £coa  voting,  either 
iaK^diately  beforo  or  after  the  vote  hac  been  called  for  and 
b«'fore  a  wivj  voce  vote  rofiult  has  been  announced  or  before  the 
olectroiiic  voting  systea  has  been  unlocked.  The  Senator  nay  aake 
A  brief  stateaent  of  the  reasoiin  for  naklnq  such  request,  and 
.shall  r.eud  foruaid  to  the  Principal  Clerk,  on  a  fora  provided  by 
the  Cleik,  a  cronciiiu  ntatnaent  of  the  reason  for  the  request,  and 
th<-  (Leek  shxll  Include  this  statement  in  the  Journal.  The 
queistion  on  granting  of  the  request  shall  be  taken  wlthoat 
debate. 
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DEVELOPMENT  OF  ETHICAL  GUIDELBTES  AND  PRINCIPLES 

FOR  LEGISLATORS 

The  Legislative  Ethics  Conunittee  is  charged  by  statute 
with  four  types  of  duties:   (1)  preparation,  distribution 
and  filing  of  forms  for  Statements  of  Economic  Interest  by 
candidates  for  legislative  seats  and  by  members  of  the  General 
Assembly;   (2)  the  development  of  ethical  guidelines  and 
principles  to  guide  members  of  the  General  Assembly  in  the 
performance  of  their  proper  function;   (3)   investigation  and 
action  upon  alleged  violations  of  ethical  principles  by 
legislators;  and  (4)   a  continuing  study  of.  ethical  questions 
to  the  end  that  high  standards  of  ethics  shall  be  promoted  and 
maintained  in  "*"i^e  T_<acn' cT_ci+-T_'irQ  ■hT»ci22c^  of  ^c''^''"h  Carolina  State 
Government.  This  report  analyzes  possible  approaches  to  the 
effective  performance  of  the  second  of  these  four  types  of 
duties. 
I.  The  Statutory  Mandate 

The  relevant  parts  of  the  Legislative  Ethics  Act  read  as 
follows  (Code  section  numbers  are  those  which  appear  in  the 
General  Statutes;  section  numbers  in  brackets  are  those  which 
appear  in  the  enrolled  act): 

§120-102  /r20-7V'.   Powers  and  duties  of  Committee.— 

In  addition  to  the  other  powers  and  duties  specified 

in  this  Article,  the  Committee  has  the  following 

powers  and  duties; 
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(5)/A-7  To  prepare  a  list  of  ethical  principles 
and  guidelines  to  be  used  by  each  legis- 
lator in  determining  his  role  in  support- 
ing or  opposing  specific  types  of  legisla- 
tion, and  to  advise  each  General  Assembly 
Committee  of  specific  danger  areas  where 
conflict  of  interest  may  exist  and  to 
suggest  rules  of  conduct  that  should  be 
adhered  to  by  committee  members  in  order 
to  avoid  conflict. 

(6)/l|_7  To  advise  General  Assembly  comjnittees,  at 
the  request  of  a  committee  chairman,  or  at 
the  request  of  three  members  of  a  committee, 
about  possible  points  of  conflict  and 
suggested  standards  of  conduct  of  committee 
members  in  the  consideration  of  specific 
bills  or  groups  of  bills. 

(7)Zs_7  ^°  suggest  to  legislators  activities  which 
should  be  avoided. 

Of  these  three  subparagraphs,  number  (6)  requires  no 
action  by  the  Legislative  Ethics  Committee  until  the  chairman 
or  three  members  of  a  committee  request  advice.  This  report 
does  not  deal  further  with  subparagraph  (6). 

Subparagraph  (5)  requires  the  preparation  of  a  list  of 
ethical  principles  and  guidelines  governing  possible  conflict- 
of-interest  situations.   Subparagraph  (7)  deals  not  with 
potential  conflicts  of  interest  but  rather  with  activities 
which  should  be  avoided  because  they  are  either  unethical  or 
may  raise  questions  in  the  minds  of  fair-minded  persons  as  to 
the  ethics  of  individual  legislators;  this  subparagraph  is 
thus  concerned  with  both  evil  and  the  appearance  of  evil. 
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Possible  approaches  to  discharge  by  the  Legislative  Ethics 
Committee  of  its  duties  under  subparagraphs  (5)  and  (7)  are 
set  out  in  the  following  sections  of  this  report. 

II.   Ethics  Guidelines  Governing;  Possible  Conflicts  of  Interest 

G.S.  120-88  places  upon  the  individual  legislator  the 
duty  to  consider  possible  conflict-of-interest  situations  and 
to  take  affirmative  action  to  avoid  improper  conduct  in  those 
situations: 

§120-83  /r20-6l7.   mien  legislator  to  disqualify 
himself  or  submit  question  to  Legislative  Ethics 
Committee. — When  a  legislator  must  act  on  a  legislative 
'  matter  as  to  v/hich  he  has  an  econom.ic  interest,  personal 

family,  or  client,  he  shall  consider  whether  his  judg- 
ment will  be  substantially  influenced  by  the  interest, 
and  consider  the  need  for  his  particular  contribution, 
such  as  special  knowledge  of  the  subject  matter,  to  the 
effective  functioning  of  the  legislature.   If  after 
considering  these  factors  the  legislator  concludes  that 
\,  an  actual  economic  interest  does  exist  which  would 

impair  his  independence  of  judgment,  then  he  shall  not 
take  any  action  to  further  the  economic  interest,  and 
shall  ask  that  he  be  excused,  if  necessary,  by  the 
presiding  officer  in  accordance  with  the  rules  of  the 
\  respective  body.   If  the  legislator  has  a  material  doubt 

as  to  whether  he  should  act,  he  may  submit  the  question 
to  the  Legislative  Ethics  Committee  for  an  advisory 
opinion  in  accordance  with  G.S.  120-10^. 
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With  no  more  than  this  statute  to  guide  them,  several 
legislators  might  in  complete  good  faith  reach  sharply 
different  conclusions  as  to  the  possible  effect  on  their 
respective  judgments  of  specific  fact  situations.   Under  such 
subjective  determinations,  one  legislator  might  abstain  from 
debate  and  discussion  on  a  particular  bill  in  committee  or  on 
the  floor,  while  another  legislator  on  the  same  facts  might 
participate  freely.   Such  a  situation  would  almost  surely 
lead  ultimately  to  general  disregard  of  the  statute.   It 
appears  to  be  the  duty  of  the  Ethics  Committee  under  sub- 
paragraph (5)  of  G.S.  120-102  to  develop  sufficient  guide- 
lines to  make  the  decision  of  legislators  as  to  proper  conduct 
m  CGHj.  1  j.c.b — o.t  —  in^ er 65 u  SJ-oUaoa-ons  more  objcCoive  and  more 
nearly  uniform. 

In  developing  these  guidelines,  certain  basic  premises 
must  be  established.  These  premises  may  be  articulated  by 
answering  the  following  questions: 

1.   Does  the  fact  that  a  legislator  is  employed  in  a 
given  business,  industry  or  occupation,  either  as  owner,  • 
worker,  or  both,  automatically  create  a  conflict  of  interest 
with  respect  to  legislative  proposals  affecting  that  business, 
industry  or  occupation? 

If  the  answer  to  this  question  is  "No,"  then  the  Committee 
will  need  to  pursue  more  specific  facts  that  would  create  a 
conflict.   If  the  answer  to  this  question  is  'Tes,"  then  the 
Committee  must  confront  this  critical  question: 
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a.  Shall  a  legislator  be  barred  from  serving  on 

a  legislative  committee  which  deals  with  bills 
relating  inimediately  to  the  business,  industry 
or  occupation  in  which  the  legislator  is 
employed?  Specifically,  shall  a  bank  officer 
be  allowed  to  sit  on  the  Banking  Committee? 
An  insurance  agent  on  the  Insurance  Committee? 
A  school  teacher  on  the  Appropriations  Committee? 
A  farmer  on  the  Agriculture  Committee? 
If  the  ansv/er  to  question' la.  is  "No,"  then  the 
Committee  may  v;ish  to  consider  the  following 
question: 

b.  When  a  legislator  is  appointed  to  serve  on  a 
committee  which  deals  with  bills  relating 
immediately  to  the  business,  industry  or 
occupation  in  which  the  legislator  is  employed, 
should  "che  legislator  be  required  to  file  with 
the  chairman  of  the  legislative  committee  and 
with  the  Ethics  Committee  a  more  detailed  state- 
ment than  that  contained  in  the  Statement  of 
Economic  Interest  filed  by  all  legislators? 

Eor  example,  is  .it  meaningful  and  practicable 
to  require  specifics  about  extent  of  interest 
in  the  business,  salary,  known  impact  of 
state  law  upon  the  business,  etc.?  If  suci  a 
statement  were  required,  should  it  be  confi- 
dential or  open  to  the  public? 

2.   Does  a  possible  conflict  of  interest  exist  whenever 

a  bill  affects  a  legislator's  economic  interest  simply  because 

the  bill  affects  the  business,  industry  or  occupation  in  which 

the  legislator  is  employed,  or  does  a  conflict  exist  only 

when  the  bill  affects  the  legislator  in  some  manner  different 
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/  than  it  affects  persons  in  the  business,  industry  or  occupation 

generally? 

5.   Does  a  possible  conflict  of  interest  arise  when  a 
legislator  has  a  professional  relationship  with  a  business 
which  will  be  affected  by  proposed  legislation?  Does  the 
answer  to  this  question  depend  upon  the  nature  of  the  relation- 
ship? For  example,  Lav/yer  A  receives  a  retainer  from  Bank  X. 
Lawyer  B  receives  no  retai.ner  from  Bank  Y  but  regularly  handles 
all  of  Y's  legal  business.   Are  the  two  lawyers  subject  to  the 
same  conflicts  of  interest  when  they  are  dealing  with  a  bill 
which  is  opposed  or  supported  by  the  banking  industry? 

^v.      When  a  conflict  of  interest  is  found  to  exist,  either 
by  the  legislator  himself  or  by  the  Ethics  Committee,  what 
is  the  proper  course  of  conduct  for  the  legislator? 

a.'  Shall  he  abstain  from  voting,  either  in 
committee  or  on  the  floor  of  his  house, 
but  be  free  to  participate  in  discussion 
and  debate? 

b.  Shall  he  abstain  from  both  voting  and 
discussion  and  debate  in  committee  and  on 
the  floor,  but  be  free  to  discuss  the 
question  with  legislators  outside  these 
formal  arenas? 

c.  Shall  he  abstain  from  voting,  discussion 
and  debate  and  all  other  types  of  communi- 
cation, formal  and  informal  with  other 
legislators  on  the  particular  bill  or 
matter? 
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d.   Shall  he  be  required  to  state  puhlicly  to  the 
committee  or  to  his  house  that  the  possible 
conflict  exists,  and  then  pariiicipate  fully  in 
voting,  discussion  and  debate? 

5.  If  the  legislator  or  Ethics  Committee  has  not  found 
a  conflict  of  interest  to  exist,  may  any  member  of  the 
committee  or  of  the  house  considering  a  bill  raise  the  question 
as  to  a  possible  conflict?   If  so,  hov/  shall  the  question  be 
resolved  so  as  to  allow  consideration  of  the  bill  to  proceed 
and  also  to  assure  that  the  rights  of  the  challenged  legisla- 
tor are  not  defeated? 

6.  With  respect  to  economic  interests  represented  by 
ownership,  not  accompanied  by  active  participation  in  the 
operation  of  a  business,  is  there  a  minimum  amount  below 
which  it  is  arbitrarily  to  be  ruled  that  no  conflict  exists? 
If  so,  are  the  minimums  set  out  in  the  Statement  of  Economic 
Interest  controlling? 

III.   Suggested  List  of  Activities  V/hich  Should  Be  Avoided 
Subparagraph  (5)  of  G.S.  120-102  makes  it  the  duty  of 
the  Legislative  Ethics  Committee  to  suggest  to  legislators 
activities  which  should  bo  avoided.   Another  section  of  the 
Legislative  Ethics  Act  and  a  section  of  the  Criminal  Code  are 
relevant  to  this  duty: 
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§120-86  l\20-^^   Bribery,  etc. — No  person  shall  offer' 
or  give  to  a  legislator  or  a  member  of  a  legislator's 
immediate  household,  or  to  a  business  with  which  he  is 
associated,  and  no  legislator  shall  solicit  or  receive, 
anything  of  monetary  value,  including  a  gift,  favor  or 
a  promise  of  future  employment,  based  on  any  understanding 
that  such  legislator's  vote,  official  actions  or  judgment 
would  be  influenced  thereby,  or  where  it  could  reasonably 
be  inferred  that  the  thing  of  value  would  influence  the 
legislator  in  the  discharge  of  his  duties. 

§1^-219.   Bribery  of  legislators. — If  any  person  shall 
directly  or  indirectly  promise,  offer  'or  give,  or  cause 
to  be  promised,  offered  or  given,  any  money,  bribe, 
present  or  reward,  or  any  promise,  contract,  undertaking, 
obligation  or  security  for  the  payment  or  delivery  of 
any  money,  goods,  right  of  action,  bribe,  present  or 
reward,  or  any  other  valuable  thing  whatever,  to  any 
member  of  the  Senate  or  House  of  Representatives  of 
this  State  after  his  election  as  such  member,  and  either 
before  or  after  he  shall  have  qualified  and  taken  his 
seat,  with  intent  to  influence  his  vote  or  decision  on 
any  question,  matter,  cause  or  proceeding  which  may 
then  be  pending  before  the  General  Assembly,  or  which 
may  come  before  him  for  action  in  his  capacity  as  a 
member  of  the  General  Assembly,  such  person  so  offering. 
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promising  or  giving,  or  causing  or  procuring  to  be  promised, 
offered  or  given  any  such  money,  goods,  bribe,  present 
or  reward,  or  any  bond,  contract,  undertaking,  obliga- 
tion or  security  for  the  payment  or  delivery  of  ar^ 
money,  goods,  bribe,  present  or  reward,  or  other  valuable 
thing  whatever,  and  the  member-elect  who  shall  in  anyvise 
accept  or  receive  the  same  or  any  part  thereof,  shall 
be  guilty  of  a  felony,  and  shall  be  fined  not  exceeding 
five  years,  and  the  person  convicted  of  so  accepting  or 
receiving  the  same,  or  any  part  thereof,  shall  forfeit 
his  seat  in  the  General  Assembly  and  shall  be  forever 
disqualified  to  hold  any  office  of  honor,  trust  or 
profit  under  this  State. 

■Thus,  the  criminal  statute,  which  was  enacted  in  1863, 
makes  it  a  felony  for  a  legislator  to  accept  or  receive 
anything  of  value  with  the  intent  that  his  vote  or  action 
on  any  matter  coming  before  the  General  Assembly  shall  be 
influenced  thereby.   Enforcement  of  this  statute  is  accomplished 
through  the  normal  criminal  law  enforcement  channels. 

The  Legislative  Ethics  Committee  has  no  jurisdiction 
over  non-legislators  who  offer  or  give  bribes.   The  Committee 
is  concerned  with  the  legislator  v/ho  solicits  or  accepts 
offers. 
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Corrupt  intent  is  an  essential  feature  of  the  offense 
under  the  criminal  statute.   The  applicable  section  of  the 
Ethics  Act  (G.S.  120-36)  involves  intent  in  the  first  part, 
but  the  last  sentence  also  prohibits  solicitation  or  acceptance 
of  anything  of  value  "where  it  could  reasonably  be  inferred" 
that  the  thing  of  value  v/ould  influence  the  legislator.   It 
is  here  that  the  Cominittee  may  wish  to  prepare  a  list  of 
activities  v/hich  legislators  should  eschew  in  order  to  avoid 
the  "reasonable  inference"  of  wrongdoing. 

Certain  technical  questions  arise,  such  as,  "'.^filat 
constitutes  soliciting?"   and  "What  is  the  content  of  the 
phrase  'anything  of  monetary  value?'"  These  semantic  exercises 
aside,  certain  very  practical  questions  suggest  themselves. 
The  thread  of  consistency  running  through  them  all  is  contained 
in  two  questions: 

1.  Is  there  a  point  at  which  the  monetary  value  of  a 
gift,  etc.,  becomes  so  low  that  there  can  be  no  reasonable 
inference  that  the  gift  was  intended  to  affect  the  judgment 
or  actions  of  the  legislator? 

2.  Does  the  existence  of  a  special  business,  professional 
or  social  relationship  betv/een  giver  and  receiver  negate  any 
inference  of  intent  to  affect  the  judgment  or  actions  of  the 
legislator?  ,       - 
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5-   Does  the  type  oi'  giver  --e.g.,  business  subject  to 
State  regulation,  businc'ss  not  subject  to  State  regulation, 
individual,  etc. —  affect  the  existence  of  a  reasonable 
inference  of  intent  to  affect  the  judgment  or   actions  of  the 
legislator? 

Specifically,  the  following  questions  might  be  asked: 

a.  Is  it  unethical  for  a  legislator  to  accept  a 

special  rate,  lov;er  than  that  charged  members 

of  the  general  public,  foi'  housing,  automobile 
leasing,  and  similar  goods  and  services? 

If  so,  docs  ii;  make  any  difference  if  the 
special  rate  is  available  to  all  legislators 
or  is  offered  to  legislators  on  a  selective 
basis? 

b.  Is  it  unethical  for  a  legislator  to  share 
quarters  with  another  legislator  and  allow 
the  other  to  pay  more  than  his  pro  rata  share 
of  the  costs? 

c.  Is  it  unethical  for  a  legislator  to  accept  such 
items  as  tickets  to  an  athletic  contest  or 
other  enter t-ainment  from  (1)  an  individual, 

(2)  a  business  subject  to  state  regulation, 
(5)   a  business  not  subject  to  state  regulation, 
I  (^i-)      a  state  institution? 

d.  Is  it  unethical  for  a  legislator  to  accept  con- 
tributions in  kind  of  food  and  other  refresliments 
for  a  party  hosted  by  the  legislator,  from  (1) 

an  individual,  (2)  a  business  subject  to  state 
regulation,  (3)  a  business  not  subject  to  state 
regulation? 
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e.   Is  it  "unctliical  for  a  l.cgiclator  to  accept 

free  seasori  passes  to  motion  picture  theaters? 
g.   V/hat  are  the  limits,  if  any,  on  accepting 

invitations  to  social  functions,  including  meals 
and  other  refreshment,  from  the  various  types 
of  hosts. 

(1)   Is  it  acceptable  to  attend  dinners  and 
parties  which  are  held  on  a  regular  and  recurring 
basis  by  the  same  host  duri.rg  a  session? 

(^P.)      Is  it  pormissibl  <-■  to  attend  one  dinner  per 
session  hosted  by  an;/  of  the  types  of  hosts? 
h.   Is  it  permissible  for  a  legislator  to  accept  a 
gift  at  Christmas  from  a,  business  subject  to 
State  regulation?    If  so,  is  there  a  value 
limit? 
i.   Suppose  a  legislator  is  engaged  in  a  particular 
busintibs  and  has  friends  across  the  state  in 
that  same  business.   Is  the  legislator  free  to 
pursue  normal  social  activity  with  that  business 
group,  even  though  the  business  is  subject  to 
state  regulation? 

The  State  of  California  has  a  law  that  requires  that 
each  legislator  report  every  thing  of  value  received,  includ- 
ing a  soft  drink  or  a  cup  of  coffee.   The  report  must  list 
the  giver  and  the  date  of  the  gift-   A  large  staff  of 
investigators  enforces  the  lav/.   The  Committee  may  v;ish  to 
consider  whether  some  adaptation  of  this  requirement  would 
be  meaningful  or  practicable  in  North  Carolina- 
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IV.   Confidential  Information 

G.S.  120-87  /r20-607  provides; 

"gl20-87.   Disclor-rare  of  confidential  inforri3tion. — 
No  legislator  shall  use  or  disclose  confidential  infor- 
mation gained  in  the  course  of  or  "by  reason  of  his 
official  position  or  activities  in  any  way  that  could 
result  in  financial  gain  for  himself,  a  business  with 
which  he  is  associated  or  a  member  of  his  immediate 
household  or  any  other  person." 

This  Ethics  Committee  may  need  to  consider  the  following 
questions; 

1.  Do  we  need  a  definition  of  "confidential  information" 
as  the  term  is  used  in  -che  stature?  Just  what  did  the  General 
Assembly  have  in  mind?  Should  this  definition  be  developed 
on  a  case-by-case  basis  through  advisory  opinions  or  does  it 
require  immediate  articulation? 

Possible  examples:   A  member  of  the  Committee  on  Trans- 
portation learns  under  confidential  circumstances  of  plans 
to  construct  a  new  highway  or  to  upgrade  an  existing  highway. 
He  buys  undeveloped  land  in  the  path  of  the  development;  or, 
he  informs  a  friend  v/ho  buys  land;  or,  if  the  development 
will  "depreciate  certain  property,  he  sells,  or  the  friend  he 
informs,  sells  property  which  will  be  damaged  by  the  develop- 
ment . 
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A  legislator  learns  under  confidential  circumstances  that 
a  proposed  tax  change  has  the  support  of  powerful  forces  " 
adequate  to  enact  it.   He  buys  or  disposes  of  property, 
realizes  or  defers  income  or  expense,  or  otherwise  acts  to 
obtain  maximum  benefit  or  minimum  injury  from  the  change, 
2.   What  degree  of  proof  would  be  required  to  find  a 
violation  of  this  section?  Would  knowledge — action — benefit 
automatically  constitute  a  violation,  or  would  it  be  necessary 
to  show  that  the  action  was  triggered  by  the  confidential 

information  and  not  by  sound  business  judgment  based  upon 

analysis  of  other  available  facts? 

5.   Even  though  proof  of  violation  might  be  very  difficult 

to   establish     "'s   i^   r^oo-i  ]^3V\  i_0   ■^q    ^■'"ticul^te  '^uid  '^liii'^P   to 

assist  the  conscientious  legislator  who  might  find  himself 

confronted  with  a  question  in  this  area? 
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Resolution  Na  906 
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K   resolution  urging  th«  Laague  of  Clttaa,  th«  Gtat*  Association 
of  County  Comnlsslonars,  tha  district  school  boards  and  tha 
Unicad  Stataa  Congrass  to  andorsa  and  adopt  tha  Four-Way  Tsst. 

WHEREAS,  in  1932,  Herbert  J.  Taylor  developed  a  series  oC  questions  known  as  the 
rouc-way  Test  in  an  effort  to  promote  a  better  attitude  among  his  Isllow  workers  and 
through  then,  a  batter  relationship  between  his  corporstlon  and  ths  psople  it  served,  and 

WHEREAS,  the  Rotary  International  quickly  adopted  the  Csst  as  a  code  of  personal 
principles  which  could  be  used  to  transform  a  community  from  a  collection  of  bitter 
rlvali  JlvlJed  by  Internal  strife  to  a  growing  cooperative  organism  concerned  wltli  the 
walfsrs  of  Its  component  parts,  and 

WHEREAS,  Walter  LeCranda,  a  pharmacist  and  Rotarlan  from  Daytona  Beach,  Florida, 
jndaratood  the  valu?  of  tha  principles  embraced  In  the  four-way  test  and  desired  to  aaks 
Daytona  Beach  a  better  place  to  live  In  for  Ita  citizens,  and 

WHEREAS,  the  use  of  the  four-way  test  In  Daytona  Beach,  Florida,  united  a  city  which 
had  been  splintered  by  competitive  tactions  and  commercial  rivalry  to  the  extent  that 
tourists  no  longer  felt  welcome  and  thereby  transformed  Daytona  Beach  into  a  model  of 
cooperative  commercl,il  effort,  and 

WHEAEAS,  theca  hava  baaii  (aw  periods  In  the  history  of  our  country  wnen  we  have  been 
noia  In  need  of  philosophical  principles  which  would  help  to  units  us  In  our  national 
purpose,  and 

W)IEREAS,  the  four-way  test  asksi 

1.  I3    It    the    TRUTH? 

2.  In    It    FAIR    to    jll    concerned? 

3.  Will     It    build    GOODWILL   and    OETTER    FRIENDSHIPS? 

4.  Win    It    be    BENEFICIAL    to    all    concerned?,    and 

W>1EREAS,    organizations    such   as    the    League   of   Cities,    the   State   Association  of   County 
Comnl asloner s ,    the   United    States   Congress   and   our   own    Legislature   should   endorse   and 
promote    the    four-way    test,    and 

WHEREAS,    the    Legislature   of    the    State   of    Florida    should   promote    the    four-way   test, 

NOW,     THEREFORE, 

L'<i    It    Resolved    by    the    lloucie    of    Representatives   of    the    State    of    Florida: 

That    tha    Leglalature   urges    the    League   of   Cities,    the    State   Association   of   County 
> '.n:iil  r.3lonurs,    the   dlatrlct    school    boarda      and    the    United    States   Congress    to    endorse    and 
tilupt    the    Four-Way   lest    as    an    aid    In    the   development   of   a   greater    national    purpose. 

S£    IT    FURTHER    RESOLVED    that    a    copy   of    this    resolution    be    presented    to    Walter 
Ler,rd.-.do,    as    a    tangible    token   of    the    eontimonts   cxprooaed    herein. 

TEljiii  is  to  ccrtitp  tijat  ttje  (ortgoiiig  refloliKioii  load  at>optr&  on  tbc— 1th 

Dap  of Afiiii 19  SQ  .  ,  fliib  appfrtrt  in  tOe  pcrmaiuiit  Jouriinl  of  Wit 


^oiiar  o(  Mrprc0tiitaCll)r0. 


icitreflt: 
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Appendix   F 


STATE  OF  NORTH  CAROLINA 
LEGISLATIVE  RESEARCH  COMMISSION 

STATt      l.FGISLATIVL     BUIl    UINO 


January  13,  1986 


The  Honorable  Thad  Eure 

Secretary  of  State 

Capitol  Building 

Raleigh,  North  Carolina  2'/611 

Dear  Mr.  Eure : 

Pursuant  to  Section  1  (40)  of  Chapter  790  of  the  1985 
Session  Laws,  the  Legislative  Research  Coirmission  has  appointed  a 
committee  to  study  the  issues  of  Legislative  Ethics  and  Lobbying 
proposed  initially  by  Senate  Pill  829,  introduced  by  Senator 
Rauch.   I  enclose  copies  of  the  cited  legislation  for  your 
information.   Senator  Rauch  and  Representative  Kennedy  have  been 
appointed  to  cochair  the  Committee  on  Legislative  Ethics  and 
Lobbying . 

At  its  first  meeting  last  December,  the  Committee  decided  to 
take  up  the  issue  of  regulation  of  lobbyists  at  its  next  meeting. 
The  Committee  voted  to  invite  you,  as  the  state  official  respon- 
sible for  administering  the  regulation  of  lobbying  (Article  9A  of 
Chapter  120  of  the  General  Statutes) ,  to  address  it  at  that 
meeting.  Specifically  the  Comraittee  would  like  you  to  provide  it 
with  the  following  information: 

1.  an  outline  of  your  responsibilities  under  the  statute; 

2.  for  each  of  the  last  five  years: 

a.  the  number  of  legislative  agents  and  the  number  of 
their  employers  or  retainers  registered; 

b.  the  amount  of  money  expended  for  lobbying  in  each 
of  the  following  categories:   transportation; 
entertainment;  food;  any  item  having  a  cash 
equivalent  value  of  more  than  $25;  contributions 
made,  paid,  incurred  or  promised;  and  compensation 
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to  legislative  agents  as  well  as  the  total  figure 
for  lobbying  expenses  for  each  year; 

c.  the  total  amount  of  the  fees  collected  by  your 
office  for  lobbying  registration; 

d.  the  costs  incurred  by  the  State  in  administering 
Article  9A  of  Chapter  120. 

3.  what  formal  or  informal  checks,  if  any,  exist  to  assure 
compliance  v/ith  the  lobbying  law; 

4.  the  number  and  type  of  apparent  violations  reported  by 
you  to  the  Attorney  General  pursuant  to  G.S.  120-47.10; 

5.  your  opinion  as  to  what  changes  in  law  or  procedure,  if 
any,  are  needed  to  the  effective  regulation  of  lobbying 
in  this  State; 

\  -  '        6.    any  other  matter  you  wish  to  apprise  the  Committee  of 
with  regard  to  lobbying. 

The  next  meeting  of  the  Committee  will  be  held  on  Friday, 
January  24,  1986  at  10:30  a.m.  in  Room  605  of  the  Legislative 
Office  Building.   We  would  ask  you  to  provide  15  copies  of  your 
written  statements  to  the  Committee  at  that  meeting  so  that 
Committee  members  might  have  the  benefit  of  them  at  the  meeting 
and  later. 

Sincerely , 


icereiy. 
Senator  Marshall  A.  Rauch 


Representative  Annie  B.  Kennedy 
Cochairmen,  Legislative  Ethics  and 
Lobbying  Committee 
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Regulations  in  other  states  regarding  legislators'  law 
or  corporate  partners'  lobbying  in  legislatures 


I  have  researched  the  regulations  in  other  states  regarding 
legislators'  law  or  corporate  partners'  lobbying  in  legislatures. 
There  do  not  appear  to  be  any  states  which  by  statute  prohibit 
this  practice.   However,  the  Ethics  Committee  of  the  Florida  House 
of  Representatives  has  issued  opinions  on  the  subject  of 
legislators'  law  partners'  lobbying  in  legislatures.   The  American 
Bar  Association  (ABA)  has  also  issued  opinions  on  the  subject. 
Additionally,  there  are  also  state  bar  opinions  from  at  least 
seven  states  which  address  some  aspect  of  the  issue. 

The  Ethics  Committee  of  the  Florida  House  of  Representatives, 
in  Opinion  27  (copy  attached),  tells  a  member  that  "[i]t  was  the 
unanimous  decision  of  this  Committee  that  such  an  arrangement 
[being  in  practice  or  associated  with  an  attorney  who  is  a 
lobbyist)  is  in  conflict  with  the  best  interests  of  the 
Legislature  and  the  constituents  you  serve."   In  Interpretation 
29  (copy  attached),  the  Ethics  Committee  addresses  a  similar 
issue--the  possibility  of  an  ethical  violation  when  a  member's  law 
partner  is  also  the  spouse  of  a  registered  lobbyist  before  the 
Florida  Legislature.   In  Interpretation  29,  the  Committee 
concludes  that  "the  situation  you  have  posited  does  not  represent 
an  unethical  situation  unless  other  behavior,  outside  of  the  bare 
situation,  would  cause  such  situation  to  arise." 


The  ABA  has  issued  three  opinions  on  this  subject 
attached).   ABA  Formal  Opinion  296  states  in  part: 
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serving  in  the  Legislature  even  if  full  disclosure 
is  made  to  the  committee  and  the  member  of  the 
Legislature  would  not  share  in  the  fee  received. 

This  opinion  was  modified  by  ABA  Formal  Opinion  306  which 
states  in  par t : 

Wherever  under  constitutional  or  statutory  provisions  or 
legislative  rules  consent  has  been  given,  expressly  or 
by  necessary  implication,  a  lawyer  may  engage  in 
lobbying  on  behalf  of  a  client  before  a  legislative 
committee  or  otherwise  where  a  member  of  his  firm  or 
associate  is  a  member  of  the  legislature. 

ABA  Informal  Opinion  1182  states  that  "It  is  generally  recognized 
that  disqualification  of  a  lawyer  [from  accepting  a  retainer  or 
other  compensation  for  representing  certain  clients]  includes 
disqualification  of  his  law  partners..." 

The  state  bars  in  at  least  seven  states  have  addressed  the 
issue  of  elected  officials  or  their  partners  representing  clients 
before  the  officials'  political  bodies.   Summaries  of  opinions 
(from  the  "ABA/BNA  Lawyers  Manual  on  Professional  Conduct")  or 
copies  of  opinions  obtained  are  attached,  these  being: 

Delaware 

-#1982-5:   "Lobbying  by  the  lawyer  legislator  or  members  of  the 
lawyer  legislator's  firm  is  prohibited  by  several  ethics  opinions, 
£j:_9[^'  Opinions  83  and  87  Michigan  State  Bar  Committee  Professional 
Ethics.   [However,]  [w]e  think  the  better  rule  permits  lobbying 
only  if  full  disclosure  of  the  interest  is  made  pursuant  to 
Article  II  Section  20  of  the  Delaware  Constitution  and  the 
legislator  does  not  vote  on  the  question." 

Florida 

-#59-31:   "It  is  improper  for  a  lawyer  whose  partner  serves  in  the 

Florida  Legislature  to  represent  a  client  before  the  Legislature 

as  a  registered  lobbyist  oven  though  the  lawyer  who  is  a 

legislator  makes  full  disclosure  of  such  facts,  and  does  not  share 

in  any  fees  generated  by  the  lobbying  activities." 

-#67-5:   "A  member  of  the  Florida  Bar  who  is  a  partner  or 

associate  of  a  member  of  the  Legislature  may  not  accept  a  retainer 

to  perform  lobbying  services  before  the  Legislature." 

-#67-5  Supplemental:   "The  conclusion  reached  in  Florida  Opinion 

67-5  is  applicable  even  though  disclosure  of  the  representation  by 

the  law  firm  is  made  during  a  political  campaign,  and  the 

legislator-partner  disqualifies  himself  in  accordance  with  a  rule 

of  the  Legislature  from  voting  on  matters  of  direct  interest  to 

theclient." 
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Maine 

~#  2  8 :   "[C]an  an  attorney-legislator  also  work  as  a  registered 
lobbyist  to  represent  a  client's  interests  in  specific  legislative 
measures?   Clearly  that  question  must  be  answered  in  the  negative. 
Such  employment  would  be  diametrically  in  conflict  with  the 
ethical  standard  set  forth  in  Rule  3.2(d).   It  would  also  create  a 
classic  conflict  of  interest  under  Rules  3.4(b)  and  3.4(c).   Since 
the  attorney-legislator  himself  could  not  be  employed  as  a 
lobbyist  before  the  legislature,  neither  can  any  of  his  associates 
or  partners  be  so  employed." 

Mississippi 

-#62:   "The  position  taken  by  the  Firm... that  it  would  be 
ethically  improper  for  members  of  the  Firm  to  continue  to 
represent  the  Mississippi  Legislature  and  it  Committees  and/or 
clients  before  such  bodies,  or  to  accept  such  representation  after 
[the  official]  becomes  a  member  of  the  Firm  is  correct  in  the 
opinion  of  the  Committee." 

New  Hampshire 

-#5  [summary  appearing  in  ABA/BNA  Lawyers  Manual  on  Professional 

Conduct]:   "Members  of  a  firm  may  not  appear  before  a  city  council 

of  which  one  member  of  the  firm  is  a  member,  even  when  that  member 

abstains  from  any  discussion  or  voting  on  the  mattei',  and  members 

of  the  firm  may  not  appear  before  boards  appointed  by  the 

counci 1 . " 

Ve  rmont 

~#82-5:   "It  seems  clear  that  this  rule  [ DR  8-101(A)]  would 
prohibit  the  lav/yer  from  representing  clients  before  a  legislative 
committee  while  serving  as  a  member  of  the  legislature.   It  would 
be  difficult  if  not  impossible,  for  the  lawyer  to  separate  his 
public  position  from  his  action  on  behalf  of  the  client ...  Since 
the  legislator  is  disqualified  from  representing  clients  before 
the  legislature,  members  of  his  firm  are  disqualified." 

Vi  rginia 

-#419:   "Flaving  considered  these  authorities,  it  is  our  opinion 

that  it  is  improper  for  a  lawyer  to  lobby  when  his  partner  is  a 

member  of  the  legislature,  regardless  of  disclosure  and  abstention 

by  the  legislator  and  disclosure  by  the  lobbyist." 

-#537:   "It  is,  therefore,  the  opinion  of  the  Committee  that  it  is 

improper  for  an  attorney  to  lobby  before  the  General  Assembly  or 

other  legislative  body  when  the  lobbyist's  law  partner  is  a  member 

of  that  elected  body.   We  do  not  believe  the  Comprehensive 

Conflict  of  Interest  Act  obviates  this  result  or  in  any  way 

diminishes  the  professional  responsibility  of  the  attorney." 

attachments 
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Opinion  11 

Tlic  Committee  has  responded  to  an  inquiry  from  a  Member 

with  tho  following: 

Dear  RcprcsentaLive: 

You  asked  for  an  opinion  from  the  Select  Committee  on  Stand- 
ards and  Conduct  as  followa: 

I  would  like  to  have  an  opinion  from  your  committee 
wlutlier  or  not  a  member  of  the  legislature  may  be  in  prac- 
tice with  or  associated  with  an  attorney  who  is  a  lobbyist. 

It  way  the  unaiumous  decision  of  this  Committee  that  Buch 
an  an  :iii|,'ement  is  m  conflict  with  the  best  interests  of  the 
LeKi;.l:iture  and  the  constituents  you  serve.  In  no  way  does  this 
reflect  fm  the  mtegiity  of  those  engaged  in  lobbying.  We  accept 
lobbying  as  an  en'  ircly  legitimate  activity  in  the  democratic 
process  and  do  not  intend  to  reflect  on  any  member  of  this 
profession  as  long  as  a  person  is  in  compliance  with  applicable 
law. 

The  Committee  further  suggests  that  you  and  your  intended 
associate  refer  to  the  canons  of  the  Florida  Bar,  vis-a-vis,  Opin- 
ion C7.G  and  others. 

In  conclusion,  the  Committee  would  caution  members  of  the 
Florida  House  of  Representatives  to  avoid  situations  that  would 
appear  to  be  a  conihct  of  interest  even  though  no  couflict  docs 
exist. 

I/<>on  N.  McDonald,  Sr.,  Chairman  November  8,  1973 

Select  Committee  on  .Standards  <Ji  Conduct 

(JcicrrjiL,    Uoui:c.  of  RcpTCCcntativea, 
1974,    Janucurj   ZO,   page   14) 
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Interpretation  28 

Rccponae  from  Chairman  Martin^    dated  May   15 ^    1978,    to  an 
iiiqiiLrij  from  a  Member  of  the  lloucc  rcgai'-d-ing  c:  pocoible 
ctJiicaL  violation  if  tJie  Member 'a    law  partner  is   ih.e 
cpouGC  of  a  regie tered   lobbyist: 

"I  am  in  receipt  of  your  letter  of  May  11,  1978,  asking 
csncntially  the  following  question: 

Is  there  any  ethical  violation  when  a 
member 'iJ  law  partner  is  also  the  spouse 
of  a  registered  lobbyist  before  the 
Florida  Legislature? 

"Your  question  demonstrates  a  situation  of  the  type  that  is 

occurring  much  more  frequently  now  and  it  is  not  uncommon  for 

both  spouses  in  a  marriage  to  be  involved  in  professional 
careers  which  overlap  from  time  to  time, 

"Fir.it,  it  is  abundantly  clear  that  your  situation  docs  not 
fall  within  Che  realm  of  Chapter  112,  the  Code  of  Ethics  for 
Public  Officers  and  linployees.   There  is  no  provision  in  the 
Code  that  would  pertain  to  this  situation  unless  some  other 
action  or  activity  were  involved  which,  of  course,  related  to 
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some  corrupt  misuse  of  office. 

"Likewise,  it  is  clear  that  the  situation  does  not  fall 
within  one  of  the  specific  House  Rules  relating  to  conduct  by 
members  of  the  Florida  House  of  Representatives.   Rule  5.6, 
however,  does  relate  to  the  general  conduct  by  a  House  Member. 
Rule  5.6  states: 

Legislative  office  is  a  trust  to  be 
performed  with  integrity  in  the  public 
interest.   A  Member  of  the  House  is 
jealous  of  the  confidence  placed  in  him 
by  the  people.   By  personal  example  and 
by  admonition  to  colleagues  whose  behavior 
may  threaten  the  honor  of  the  lawmaking 
body,  he  shall  watchfully  guard  the 
responsibility  of  his  office. 

"It  is  my  opinion  that  this  rule  also  has  been  complied  with 
in  that  you  arc  tnkin;;,  and  have  taken  in  the  past,  great  care 
to  avoid  even  the  appearance  of  any  impropriety. 

"I  would  like  to  point  out  to  you,  however.  Opinion  No.  27 
of  the  Select  Committee  on  Standards  and  Conduct,  issued 
January  30,  197''t,  \;heie  the-  Committee  held  that  there  was  a 
conflict  when  a  rrn-mher  of  tlio  Legislature  was  a  law  partner  of 
a  registered  lobbyist.   The  decision  stated: 

It  was  t\\v    unanimour;  decision  of  this 
Committee  that  such  an  arrangement  is  in 
conflict  with  the  best  interests  of  the 
Legislature  and  thi'  constituents  you  serve. 
In  no  v;ay  door-,  thi5^,  reflect  on  the  integrity 
of  those  engaged  in  lobbying.   We  accept 
lobbying  as  an  entirely  legitimate  activity 
in  the  democratic  process  and  do  not  intend 
to  reflect  on  any  member  of  this  profession 
as  long  a;;  n  person  is  in  compliance  with 
applicabli-  J.iw. 

"AJ  so,  it  should  hv    noted  tliat  the  Florida  Bar  has  iss.uod 
several  opinions  (00-31  and  67-5)  which  concluded: 

It  is  improper  for  a  lawyer  whose  partner 
serves  in  the  Florida  Legislature  to  represent 
a  client  Ix'tore  the  Legislature  as  a  registered 
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lobbyist  even  though  the  lavryer  who  is  a 

legislator  makes  full  disclosure  of  such  facts, 

and  does  not  share  in  any  fees  generated  by  the 

lobbying  activities. 

Opinion  59-31,  April  11,  1960 

Committee  on  Professional  Ethics  of 

the  Florida  Bar. 

"We  have  contacted,  hypothetically,  and  have  spoken  to  the 
Staff  Counsel  of  the  Florida  Bar  and,  although  this  particular 
situation  has  never  been  decided,  he  cited  opinion  74-49 
wherein  it  was  held  that: 

Where  two  attorneys  are  husband  and  wife, 
it  is  not  unethical  per  se  for  a  law  firm 
employing  one  spouse  to  represent  a  client 
whose  interests  arc  adverse  to  those  of  a 
client  represented  by  a  law  firm  employing 
the  other  spouse;  but  impermissible  conflicts 
may  arise  and  must  be  decided  on  a  case  by 
case  basis. 

Opinion  74-49,  February  20,  1975 
Committee  on  Professional  Ethics  of 
the  Florida  Bar. 

"In  conclusion,  the  situation  you  have  posited  does  not 
represent  an  unethical  situation  unless  other  behavior,  outside 
of  the  baro  situation,  would  cause  such  situa  ion  to  arise." 
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I'OUMAL  OlMNIUN    296 

(August  1,  1959) 

A  law  firm  may  not  accept  cinploynicnt  to  appear  before  legislative 
committees  while  a  member  of  the  firiu  is  serving  in  the  Legislature 
even  if  full  disclosure  is  made  to  the  tominittcc  and  the  member  of  the 
Legislature  would  not  share  in  the  fee  received. 

CANONS  INTERPRETED:  PROFESSIONAL  ETHICS  0,26 

The  opinion  of  the  Committee  was  stated  by  Mn.  JOHNSON,  Mc?srs.  Arm- 
strong, Jones,  McCowan,  Miller,  Jr.,  Pcttengill,  Shepherd,  Jr.,  and  Coulter 
concurring. 

The  text  of  the  Opinion  is  as  follows: 

Canon  26  of  the  Canons  of  Professional  Elliics  read: 

A  lawyer  openly  and  in  his  true  character  may  render  professional 
services  before  legislative  or  other  bodies,  regarding  proposed  legislation 
and  in  advocacy  of  claims  before  departments  of  government,  upon  the 
same  principles  of  ethics  which  justify  his  appearance  before  the  Courts; 
but  it  is  unprofessional  for  o  lawyer  so  engaged  to  conceal  his  attorney- 
ship, or  to  employ  secret  personal  solicitations,  or  to  use  means  other  than 
those  addressed  to  the  reason  and  understanding,  to  influence  action. 

and  Canon  32: 

No  client,  corporate  or  individual,  however  powerful,  nor  any  cause, 
civil  or  political,  however  important,  is  entitled  to  receive  nor  should  any 
lawyer  rcruler  any  service  or  advice  involving  disloyalty  to  the  law  whose 
ministers  we  arc,  or  disrespect  of  the  judicial  office,  which  we  are  bound  to 
uphold,  or  corruption  of  ony  person  or  persons  exercising  a  public  office 
or  private  trust,  or  deception  or  betrayal  of  the  public.  When  rendering  any 
such  improper  service  or  advice,  the  lawyer  invites  ond  merits  stern  and 
just  condemnation.  .  .  .  But  above  all  a  lawyer  will  find  his  highest  honor 
in  a  deserved  reputation  for  fidelity  to  private  trust  and  to  public  duty, 
as  an  honest  man  and  ns  a  patriotic  and  loyal  citizen. 
In  Opinions  72  and  49  this  Committee  held: 

The  relations  of  partners  in  o  law  firm  are  such  that  neither  the  firm 
nor  ony  member  or  associate  llicrcof.  may  accept  ony  professional  em- 
ployment whicli  any  member  of  the  firm  cannot  properly  accept. 
In  Opinion  16  this  Committee  helil  that  a  member  of  a  law  firm  could 
not  represent  a  (icfendant  in  a  criminal  case  which  was  being  prosecuted  by 
another   member  of  the   firm  who   was  public  prosecuting  attorney.  The 
Opinion  stated  that  it  was  clearly  unethical  for  one  member  of  the  firm  to 
oppose  the   interest  of  the  state  while  another  member  represented  those 
interests.  The  positions  are  inherently  antagonistic  and  no  question  of  con- 
sent could   be  involved  as  the  public  is  concerned  and  it  cannot  consent. 
Since  the  prosecutor  liimsclf  could  not  represent  both  the  public  and  the 
defendant,  no  member  of  his  law  firm  could  cither. 

It  is  the  opinion  of  the  Committee  that  a  law  firm  could  not  accept  employ- 
ment to  appear  before  a  legislative  committee  while  a  member  of  the  firm  is 
serving  in  the  Legislature.  A  full  disi  losurc  before  the  committee  would  not 
alter  this  ruling  nor  would  it  be  changed  by  the  fact  that  the  member  of  the 
Legislature  would  not  share  in  the  fee  received  thereby. 
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Formal  Opinion  306 
(May  26,  1962) 

Wherever  under  constitutional  or  statutory  provisions  or  legislative 
rules  consent  has  been  given,  expressly  or  by  necessary  implication,  a 
lawyer  may  properly  engage  in  lobbying  on  behalf  of  a  client  before  a 
legislative  committee  or  otherwise  where  a  member  of  his  firm  or  asso- 
ciate is  a  member  of  the  legislature. 

CANON  INTEUl'UETKD:  PUOKKSSIONAL  ETHICS  6 

This  Conimittct'  said  in  formal  Opinion,  296,  dated  August  1,  1959,  in 
effect,  that  there  was  a  necessary  conflict  of  interest  where  a  partner  or  asso- 
ciate of  a  law  firm  was  in  the  legislature,  for  another  representative  of  the 
firm  to  appear  before  the  legislature  and  sponsor  or  oppose  legislation  in 
the  interest  of  one  of  the  clients  of  the  firm;  and  since  the  public  was  in- 
volved, consent  to  the  dual  representation  could  not  be  given,  so  as  to  meet 
the  requirements  of  Canon  6,  wherein  it  is  provided  (in  part)  that  it  is  un- 
professional to  represent  conflicting  interests  except  by  express  consent  of  all 
concerned  given  after  a  full  disclosure  of  the  facts. 

We  have  been  advised  that  in  some  states,  particularly  some  of  the  smaller 
states,  our  ruling  has  had  the  effect  of  cutting  down  on  the  number  of  law- 
yers in  the  legislatures,  and  has  deterred  many  able  young  lawyers  employed 
by  law  firms  from  standing  for  positions  in  the  legislature;  and  as  requested 
by  some  members  of  the  Bar  from  certain  of  these  states,  we  have  given 
consideration  to  Opinion  296.  While  we  adhere  to  the  basic  principles  of  that 
opinion,  wc  have  concluded  that  it  should  be  modified  and  supplemented  as 
hereinafter  set  out. 

We  have  concluded  that  if  in  any  particular  state  there  are  constitutional 
or  statutory  provisions  or  legislative  rules  which  expressly  or  by  necessary 
implication  recognize  the  propriety  of  a  lawyer  appearing  before  legislative 
committees,  or  otlicrwise  lobbying  in  the  legislature  for  a  client  where  a 
member  of  his  firm  or  associate  was  at  the  time  a  member  of  the  legislature, 
or  where  provision  has  been  made  permitting  a  member  of  the  legislatu.e  to 
disqualify  himself  from  voting  o.i  or  participating  in  the  discussion  of  the 
matter  involved,  consent  has  been  given  resolving  the  conflict  of  interest 
questions,  cither  by  the  people  through  the  constitution  or  by  the  Legislature 
speaking  for  the  state. 

Section  22  of  the  Article  III  of  the  Constitution  of  the  State  of  Texas  reads 
as  follows: 
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A  mcnihcr  who  lias  a  |)t•l^<)llaI  or  j)iivatf  iiitcifsl  iii  any  iiicasviri-  uf  bill, 

proposed,  or  ])eiHliiig  licforr  tin-  LrRislaturc,  shall  disclose  thn  fact  to  the 

House  of  which  lie  is  a  miiiibcr,  and  shall  not  vote  thereon. 

While  no  efTort  has  been  made  lo  check  the  constitutions  of  all  the  slates, 
such  check  as  the  Coinmittcf  has  made  discloses  that  several  other  slates  have 
provisions  subbtantially  the  same  as  that  contained  in  the  Texas  Constitution 
but  that  no  such  provisions  appear  in  the  constitutions  of  a  number  of  other 
states. 

Such  provisions  liave  been  construed  as  not  disqualifying  a  legislator 
whose  interest  is  merely  that  which  is  common  to  large  segments  of  the  pub- 
lic (such  as  a  bill  dealing  with  veterans  of  wars) .  While  such  provisions  were 
probably  never  intended  to  apply  to  the  situation  we  now  have  under  discus- 
sion, such  provisions  arc  very  broad  and  it  seems  to  the  Committee  they 
might  appropriately  be  considered  as  applicable  to  a  legislator-lawyer  whose 
firm  was  employed  by  a  client  to  lobby  for  or  against  certain  legislation.  As 
a  member  or  associate  of  the  law  firm  he  has  a  "personal  and  private  inter- 
est" in  the  activities  of  the  firm  in  behalf  of  the  client.  Accordingly,  it  is  the 
opinion  of  the  Committee  that  in  states  having  a  constitutional  provision  of 
this  kind,  the  public  in  its  basic  law  has  consented  to  appearances  by  lawyers 
under  such  circumstances  and  has  removed  the  question  of  conflict  by  pro- 
viding that  the  legislator  in  (luestion  should  disclose  the  interest  and  not  vole 
upon  the  measure. 

Even  in  States  which  do  not  have  such  constitutional  provisions  (assum- 
ing no  conflict  with  existing  constitutional  provisions)  the  Committee  is  of 
the  opinion  that  consent  of  the  public  may  properly  be  given  by  an  act  of 
the  legislature  or  legislative  rule  substantially  to  the  effect  of  the  aforesaid 
constitutional  provisions,  or  in  any  other  manner  recognizing  the  possible 
conflict  of  interest  and  cither  expressly  or  by  necessary  implication  permit- 
ing  it  under  prescribed  circumstances. 

Without  such  constitutional  or  statutory  provisions  or  legislative  rules  the 
mere  disclosure  by  the  lawycr.lcgislator  of  the  conflict  of  interest  and  a  vol- 
untary disqualification  on  his  part  lo  participate  in  the  legislation  involving 
such  conflict  is  not  sufHcient  to  meet  the  requirements  of  Canon  6,  as  inter- 
preted by  this  Committee.  This  would  seem  to  involve,  in  part  at  least,  the 
abdication  of  the  functions  for  which  the  legislator  was  elected,  without  con- 
stitutional or  legislative  permission  therefor.  With  such  constitutional  or 
legislative  provisions  the  public  policy  of  the  state  has  been  declared. 

A  number  of  slates  have  adopted  so-called  lobbyists  registration  statutes, 
generally  providing  (in  substance)  thai  anyone  acting  in  a  representative 
capacity  who  appears  before  a  legislative  conimittcp  or  contacts  any  member 
of  the  legislature  for  or  against  any  pending  legislation  shall  file  with  the 
legislative  body  a  statement  showing  the  name  of  his  client  and  giving  the 
measure  or  general  subject  matter  in  which  the  client  is  interested.  It  has 
been  suggested  to  our  Committee  that  compliance  with  such  lobbyist  regis- 
tration statutes  is  sufficient  to  take  the  case  out  from  under  our  Opinion  296, 
and  resolve  the  question  of  conflict  of  interest.  We  do  not  so  hold.  Such 
statutes  are  designed  to  give  the  legislature  and  the  public  notice  of  the  client 
or  person  represented  and  of  the  legislation  which  it  advocates  or  opposes 
through  its  representative.  While  such  statutes  are  of  general  application, 

they  do  not  purport  to  deal  with  the  question  of  conflict  of  interest.  Accord- 
ingly, we  hold  that  they  are  not  sufFicienl  to  give  an  implied  consent  by  the 
public,  resolving  the  quc-ilion  of  conflict  of  interest,  where  a  law  firm  ap- 
pears before  n  legislature  committee  or  otherwise  contacts  members  of  the 
legislature  on  behalf  of  a  client  for  or  against  a  pending  measure,  and  where 
at  the  same  time  a  partner  or  associate  in  said  firm  is  a  member  of  the 
legislature. 

To  the  extent  herein  provided,  formal  Opinion  296  is  modified  and  quali- 
fied; but  otherwise  said  Opinion  296  is  adhered  to. 
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InforinnI  Opinion  1182  December  5,  1971 

Conflict  of  Interest; 

Lawyer-Legislator 

You  Iiavc  po-^cd  for  oui  icr-ponsr  ci[;\\t.  i|ucstions  rcl.itinj;  lc>  ihc  profes- 
sional responsibilities  of  lawyers  who  arc  also  serving  as  legislators.  We  take 
up  the  questions  in  the  order  you  have  stated  them. 

Your  first  question  is:  "Should  a  lawyer  who  is  a  member  of  a 
legislative  body  accept  a  retainer  or  other  compensation  from  an  electric 
utility,  a  loan  company,  a  labor  union,  an  insurance  company,  a  bank, 
a  farmer's  cooperative,  a  railroad,  or  any  other  organization  which  is 
likely  to  be  affected  by  the  passage  or  defeat  of  proposed  legislation?" 

A  categorical  answer  cannot  be  given  No  Disciplinary  Rules  of  the 
Code  of  Professional  Responsibility  contain  a  provision  that  will  necessarily 
,ind  always  prohibit  a  lawyer's  representing  either  an  individual  or  an  organi- 
zation that  is  likely  to  be  affected  by  the  passage  or  defeat  of  proposed 
legislation,  even  though  the  lawyer  also  is  a  legislator.  In  certain  circum- 
stances, however,  the  Disciplinary  Rules  may  have  the  effect  of  pioscribing 
acceptance  of  a  tendered  retainer. 

DR  8-101(A)(3)  provides  that  a  lawyer  shall  not 

".  .  .  accept  anythinj^,  of  value  from  .iny  person  wlien  the  lawyer  knows 
or  it  is  obvious  that  the  olfcr  is  for  the  purpose  of  influencing  his  action 
as  a  public  official  " 

In  some  circumstances  fact  issues  could  exist  whether  a  retainer  accepted 
from  a  client  by  a  lawyer-legislator  was  made  by  the  client  with  the  "purpose 
of  influencing"  the  lawyer-legislator's  action  as  a  public  official,  and  whether 
the  lawyer  either  knew  or  cannot  deny  knowing  this  because  the  purpose  was 
"obvious." 

DR  8-101(A)(l)  provides  that  a  lawyer  shall  not 

".  .  .  use  hi'j  public  position  to  obtain,  or  attempt  to  obtain,  a  special 
advautaf.e  in  lej;islativc  matters  for  himself  or  for  a  client  under  circum- 
stances ivhcrc  he  knows  or  if  is  obvious  that  sucli  action  is  not  in  the  public 
interest." 

1  he  CI'R  does  not  define  "special  advantage"  or  "not  in  the  public  interest." 
We  cannot,  however,  construe  subd.  1  as  being  a  blanket  prohibition  against 
the  representation  by  a  lawyer-lejyslator  of  clients  who  may  be  affected  by 
the  defeat  or  passage  of  proposed  legislation,  for  two  reasons:  (1)  if  the 
committee  that  drafted  the  Code  had  desired  for  it  to  include  such  a  blanket 
proscription,  that  committee  could  and  would  have  simply  stated  that  a 
lawyer  while  serving  as  a  member  of  a  legislature  shall  not  represent  a  client 
who  is  likely  to  be  affected  by  the  passage  or  defeat  of  proposed  legislation; 
and  (2)  to  interpret  subd.  1  as  constituting  such  a  blanket  proscription  would 
make  it  a  drastic  measure,  for  there  would  be  extremely  few  clients  whom 
the  lawyer  legislator  could  represent.  Accordingly,  we  think  that  "special 
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advjntaj'.c"  ri-fors  Id  .1  direct  .inJ  j)OLuli.ir  .ulvjnt.ij^c,  and  "iu)t  in  tlic  public 
interest"  refeii>  to  action  (or  Iei;i:.ljtion)  cle.irly  inimical  to  the  l)cst  interests 
of  tlic  public  as  a  whole,  i  his  interpretation  is  reinforced  by  the  underlying 
policies  indicated  in  hC  8-8.  Thus  it  is  apparent  that  a  disciplinary  action 
under  DK  &-101{A)(l)  may  involve  several  fact  issues,  such  as  whether  then? 
was  a  special  advantage  for  the  client  or  whetlicr  the  action  was  in  the  public 
interest. 

We  also  note  that  neither  (1)  nor  (3)  of  DR  S-lOl(A)  makes  any  distinc- 
tion between  organizations  such  as  you  list  and  other  clients. 

Although  it  does  not  state  a  basis  for  discipline,  EC  9-2  gives  guidance 
to  the  lawyer  legislator  in  the  situation  you  mention,  when  it  says: 

"When  explicit  clhicil  (guidance  docs  not  exist  a  lawyer  should  deter- 
mine l>is  conduct  by  acting  in  a  manner  that  promotes  public  confidence 
in  the  inte}',rity  and  eflkicncy  of  llie  Icj^a!  system  and  the  legal  profession." 

Likewise,  EC  8-8  suggests: 

"A  lawyer  who  is  a  public  officer,  whether  full  or  part-time,  should 
not  engage  in  activities  in  vvliiclt  liis  personal  or  professional  interests  arc 
or  foreseeably  may  be  in  conflict  with  his  official  duties  "  While  these 
provision^  do  not  rctjuire  a  lawyer  to  refuse  a  retainer  in  the  situations  you 
mcnti'^'n,  they  should  cause  a  lawyer  to  shun  acceptance  of  a  retainer  if, 
under  all  circuinst.inccs,  his  conduct  will  adversely  affect  public  confidence 
or  his  conduct  might  result  in  his  professional  duties  to  client  being  at 
variance  with  his  official  duties  as  a  legislator.  Certainly  a  lawyer  cannot, 
consistently  with  the  guidance  given  under  Canon  9,  accept  a  retainer 
where  it;,  acceptance  will  give  the  appearance  of  professional  impropriety. 

Your  second  ciucstion  is:  "If  so,  what  is  the  proper  course  for  the 
lawyer  lo  follow  when  legislation  affecting  this  chcnl  is  being  consid- 
ered by  the  legislature?  Should  he  disclose  his  retainer  and  request  that 
lie  be  excused  from  participating  in  the  consideration  of  the  matter?" 

Since  Question  1  could  not  be  answered  categorically.  Question  2  does 
not  call  for  an  answer.  It  should  be  noted,  however,  that  the  Code  of  Profes- 
sional Responsibility  did  not  undertake  to  regulate  the  conduct  of  the  lawyer 
as  a  legislator,  leaving  this  to  local  law.  The  local  law  should,  of  course,  be 
observed;  see  liC  1-5.  Under  Rule  9  of  this  Committee's  Rules  of  Pre  cdure, 
this  Committee  "will  not  issue  opinions  on  questions  of  law  ..." 

Your  third  question  is:  "Where  the  compscnsation  of  members  of 
administrative  boards  is  fixed  by  the  legislature,  or  v/hcrc  their  appoint- 
ments are  subject  to  legislative  approval  or  where  they  arc  elected  by 
the  legislature,  should  lawyer-legislators  appear  before  these  adminis- 
trative bo. mis  in  behalf  of  private  clients?" 

DR  i^l01(A)(?.)  proscribes  a  lawyer's  using  "his  public  position  to 
influence,  or  attempting  to  influence,  a  tribunal  to  act  in  favor  of  himself  or 
of  a  client  "  Thus  a  lawyer  appearing  before  an  administrative  board  the 
compensation  of  whose  members  are  fixed  by  the  legislature  or  the  appoint- 
ment of  whose  Members  are  either  subject  to  approval  by  the  legislature  or 
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V.     Tho  fifth  quor.tion  is:   "In  instances 

where  a  constituent  or  member  of  the  public 
contacts  a  lawyer-legislator  about  a  problem 
and  the  lawyer-legislator  believes  that  the 
problem  requires  a  private  legal  solution 
rather  than  a  political  solution/  is  the 
lawyer-legislator  prohibited  in  any  way  from 
accepting  the  constituent  or  member  of  the 
public  as  a  client?" 

This  question  presents  the  facts  with  sufficient 
particularity  to  justify  pej;  se  disqualification.   Where  a 
lawyer,  acting  in  his  or  her  official  capacity  as  a 
legislator,  is  contacted  by  a  constituent  for  reasons 
related  to  legislative  matters,  the  lawyer  may  not  generate 
or  seek  to  generate  private  legal  business  from  that 
constituent.   Tf  tho  lawyer-legislator  determines  that  the 
constituent  requires  legal  assistance,  it  would  be 
appropriate  to  refer  the  constituent  to  another  attorney. 

As  wo  have  cmphasizod,  a  lawyer-legislator  is 

absolutely  prohibited  from  using  public  office  to  gain 

advantage  in  private,  legal  practice.   Taking  on  business  . 

generated  through  public  office  would  violate  this  proscription. 

A  lawyer  who  is  contacted  first  in  the  capacity  of  legislator 

is  therefore  prohibited  from  simultaneously  acting  as  the 

constituent's  lawyer  in  the  same  matter. 

VI.       Tho  sixth  question  is:   "VJhat  ethical, 

statutory  or  constitutional  restrictions 
would  be  applicable  with  respect  to 
the  advocacy  or  promotion  of  a  client's 
■   cause  by  a  lawyer-legislator  in  the 
legislature,  including  voting  on  a 
particular  act,  bill  or  resolution 
affecting  this  client?" 
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A.    A  lawyer  who  lioldc  public  office 
shall  not: 

(1)    Use  his  public  position  to  obtain, 
or  attempt  to  obtain,  a  special 
advantage  in  legislative  matters 
for  himself  or  for  a  client  under 
circumstances  where  he  knows  or  it 
is  obvious  that  such  action  is  not 
in  the  public  interest. 

Model  Code  of  Professional  Responsiblity  DR  8-101 (A)(1)  (1979). 

As  interpreted  in  ABA,  Committee  on  Ethics  and 
Professional  Responsibility,   Informal  Opinion  1182 
(1971)  DR  8-101 (A)(1)  is  not  a  blanket  prohibition  against 
supporting  legislation  which  affects  a  client's  interests. 
If  the  Code  stood  for  such  a  blanket  proscription,  it 
would  have  been  drafted  to  state  that  a  lawyer  while 
serving  in  the  legislature  is  disqualified  from  supporting 
legislation  which  affects  the  interests  of  a  client.   Such 
a  measure,  however,  would  be  as  impractical  as  it  would  be 
drastic.   Few  pieces  of  legislation  do  not  affect  the 
interests  of  some  client  of  a  busy  lawyer. 

Under  DR  8-101 (A)(1),  the  legislator  is  pro- 
hibited only  from  obtaining  a  "special  advantage"  for  a 
client.   This  has  been  interpreted  as  a  "direct  and 
peculiar"  advantage.   ABA  Committee  on  Ethics  and 
Professional  Responsibility  Informal  Opinion  1182  (1971). 
A  lawyer  should  not  be  restricted  in  the  support  of  a  bill 
of  general  interest  to  the  public,  even  if  the  bill  also 
happens  to  affect  the  interests  of  a  client. 

Lobbying  by  the  lawyer  legislator  or  members  of 
the  lawyer  legislator's  firm  is  prohibited  by  several  ethics 
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DELAWARE  STATE  BAR  ASSOCIATION  COMMITTEE 

ON  PROFESSIONAL  ETHICS 

OPINION  1982-5 

The  Committee  has  been  presented  by  the  President 
of  the  Delaware  State  Bar  Association  with  seven  questions 
concerning  restrictions  on  the  private  practice  of  a 
lawyer  who  also  serves  in  the  Delaware  General  Assembly. 
The  questions,  which  will  be  taken  up  one  by  one,  are 
quite  broad  and  it  is  difficult  to  contemplate  the  in- 
numerable situations  which  might  arise  within  their  scope. 
Consequently,  categorical  answers  cannot  be  given  to  all 
of  the  questions.   Nevertheless,  the  Committee  recognizes^ 
that  knowledge  of  ethical  constraints  will  aid  members  of 
the  Bar  in  deciding  whether  to  run  for  elective  office. 
Wo  chall  therefore  endeavor  to  give  as  much  guidance  as  we 
can. 

GENERAL  PRINCIPLES 
The  regulation  of  the  ethical  conduct  of  a 
lawyer-legislator  is  shared  by  Delaware  Supreme  Court  and 
the  General  Assembly.    The  General  Assembly  regulates 
the  conduct  of  its  own  members,  Del.  Const,  art.  II,  §  9. 
A  legislator  who  is  an  attorney  is  also  subject  to  the 


Some  states  have  constitutional  or  statutory  provisions 
touching  this  question.   See  p.  9  below.   We  know  of 
no  such  provision  in  Delaware,  and  in  any  case  our 
function  is  restricted  to  advice  on  ethics  and  does  not 
include  the  construction  of  Constitutional,  statutory  or 
common  law. 
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ethicjl  standards  of  his  profession.   Hi  99  ins  v.  Advisory 
Committee  on  Professional  Ethics^  73  N.J.  123,  373  A. 2d 
372  (1977).   This  Committee's  role  does  not  include  advice 
on  the  ethics  of  legislators  in  their  legislative  role. 
We  are  concerned  only  with  advising  on  the  ethical  conduct 
of  lawyer-legislators  in  their  roles  as  lawyers. 

Where  the  regulation  of  ethical  conduct  is  joint, 
the  respective  bodies  will  exercise  their  regulatory 
powers  on  a  complementary  basis.   State  v.  Leonardis, 
73  N.J.  360,  375  A. 2d  607  (1977).   Accordingly,  in  applying 
the  Delaware  Lawyer's  Code  of  Professional  Responsibility 
to  lawyer-legislators,  the  Code's  standards  should  be  read 
in  a  way  that  impinges  the  least  on  the  authority  of  the 
legislature  to  determine  the  propriety  of  conduct  and  the 
freedom  of  popularly  elected  legislators  to  carry  out 
their  legislative  duties. 

Our  paramount  obligation  under  the  Code  is  to 
"maintain  the  highest  standard  of  professional  conduct..., 
Hull  V.  Celanese  Corp.,  513  F.2d  56r ,  571  (2d  Cir.  1975). 
VJe  are  also  conscious  that  such  conduct  includes  furthering 
other  public  interests.   One  such  interest  which  has 
impact  on  the  present  question  is  the  access  to  service  in 
the  General  Assembly  of  citizens  trained  in  the  law.   As 
the  ABA  recognizes: 
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I.awyi'L"S  oft(^n  .serve  aa  ley  isl  a tc^irs  .  .  .  . 
This  is  highly  desirable,  as  lawyers 
are  uniquely  qualified  to  make  signifi- 
cant contributions  to  the  improvement 
of  the  legal  system. 

Model  Code  of  Professional  Responsibility  EC  8-8. 

If  government  service  will  tend  to 
sterilize  an  attorney  in  too  large  an 
area  of  law  for  too  long  a  time... 
the  sacrifice  of  entertaining  government 
service  will  be  too  great  for  most  men 
to  make. 

Kaufman,  The  Former  Government  Attorney  and  the  Canons 

of  Professional  Ethj^^,  70  Ilarv.L.Rev.  657,  668  (1957).. 

Undue  regulation  of  the  livelihood  of  a  lawyer-legislator 

will  tend  to  discourage  abler  attorneys  from  seeking  public 

office.   Service  in  the  General  Assembly  is  a  part-time 

position.   The  legislative  session  lasts  50-55  days  per 

year  and  a  member  is  paid  $11,400  per  year.   If  a  lav/yer- 

Icgislator  is  to  maintain  the  expected  standard  of  living 

ho  or  she  must  also  bo  free  to  have  a  meaningful  and 

remunerative  legal  practice. 

Canon  9  provides  that  every  attorney: 

"SHOULD  AVOID  EVHN  THE 
APPEARANCE  OF  IMPROPRIETY." 

Model  Code  of  Professional  Responsibility  Canon  9. 

Recent  judicial  interpretations  of  this  Canon  support  the 

conclusion  that  disqualification  in  the  absence  of  actual 

or  threatened  wrongdoing  is  not  necessary  to  preserve  the 
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iiitt-vjrity  ol  the  U.ir.   An  attorney's  c<.)iuluct  lu-ud  not 
be  governed  by  standards  attributable  only  to  the  most 
cynical  members  of  the  public.  Woods  v.  Covington  County 
Bank,  537  F.2d  804,  813  (5th  Cir.  1976);  rather.  Canon  9 
speaks  to  the  view  of  the  average  layman.   Price  v. 
Admiral  Insurance  Co.,  481  F.Supp.  374,  378  (E.D.Pa  1979). 
While  in  some  contexts  courts  have  disqualified 
attorneys  under  Canon  9  in  the  absence  of  an  actual  breach 
of  another  Canon,  see,  e.g..  Cinema  5,  Ltd.  v.  Cinerama, 
Inc. ,  528  F.2d  1304,  1387  (2d  Cir.  1976),  the  clear  trend 
is  away  from  such  a  cubjoctive  and  undefinable  standard. 
In  the  Woods  case,  for  example,  the  Fifth  Circuit  adopted  a 
two-part  standard  for  determining  whether  an  attorney 
should  be  disqualified  under  Canon  9.   The  Court  there 
required,  first  that  there  bo  "at  least  a  reasonable 
possibility  that  Gomo  Gpocifically  identifiable  impropriety 
did  in  fact  occur"  VJoods,  537  F.2d  at  813  and  second,  that 
the  Court  "must  also  find  that  the  likelihood  of  public 
suspicion  . . .outwciglis  the  social  interests  which  will  be 
served  by  a  lawyer's  continued  participation  in  a  particular 
case."   Id.  at  n.  12.   Accord,  Church  of  Scientology  v. 
McLean,  615  F .  2d  691,  693  (5th  Cir.  1980);  Zylstra  v. 
Safeway  Stores,  Inc.,  578  F.2d  102,  104  {5th  Cir.  1978). 
This  two-part  test  appears  to  us  to  be  appropriate  for  our 
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analysis.   That  is,  not  only  must  there  be  a  strong 
likelihood  of  reasonable  public  suspicion  but  there  must 
exist  as  well  a  reasonable  possibility  of  actual  impropriety 
i.e.,    a  violation  of  the  law  or  the  Canons  of  Ethics. 

The  Fifth  Circuit  reasoned  in  Woods  that  an 
inflexible  application  of  Canon  9  would  defeat  important 
social  interests  such  as  "the  lawyer's  right  freely  to 
practice  his  profession,  and  the  government's  need  to 
attract  skilled  lawyers."   Woods,  537  F.2d  at  812. 

That  the  "appearance  of  impropriety"  doctrine 

should  not  be  given  an  overbroad  application  was  recently 

reaffirmed  in  Arkansas  v.  Dean  Foods  Products  Co.,  605  F.2d 

380  (8th  Cir.  1979),  wherein  the  Eighth  Circuit  stated: 

[D] isqualif ication  in  spasm  reaction 
to  every  situation  capable  of  appearing 
improper  to  the  jaundiced  cynic  is  as 
goal-defeating  as  failure  to  disqualify 
in  blind  disregard  of  flagrant  conflicts 
of  interest. 

I^d^  at  3  8 3  . 

The  Second  Circuit  has  adopted  a  strictly 

factual  approach  when  applying  Canon  9.   In  Silver  Chrysler 

Plymouth,  Inc.  v.  Chrysler  Motors  Corp. ,  518  F . 2 d  7  51 

(2d  Cir.  1975),  the  court  recognized  that  "ethical  problems 

cannot  be  resolved  in  a  vacuum,"   Id .  at  753,  quoting 

Ernie  Industries,  Inc.  v . P at entex.  Inc. ,  478  F.2d  562, 

565  (2d  Cir.  1973),  and  that  "[t]horough  consideration  of 
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the  facts... is  required."   Id .  at  753.   The  Second 

Circuit  relying  on  the  words  of  Judge  Kaufman  in  United 

States  V.  Standard  Oil  Co.,  136  F.Supp.  345  (S.D.N.Y. 

1955),  advised: 

When  dealing  with  ethical  principles, 
it  is  apparent  that  we  cannot  paint 
with  broad  strokes. .. the  conclusion' 
in  a  particular  case  can  be  reached 
only  after  painstaking  analysis  of 
the  facts. . . . 

Id .  at  367.   See  also  Board  of  Education  v.  Nyquist,  590 
F.2d  1241,  1247  (2d  Cir.  1979)  ("appearance  of  impropriety 
is  simply  too  slender  a  reed  on  which  to  rest  a  disquali- 
fication order  except  in  the  rarest  cases");  R-T  Leasing 
Corp.  V.  Ethyl  Corp.,  484  F.Supp.  950,  954  (S.D.N.Y. 
1979),  aff 'd,  633  F.2d  206  (2d  Cir.  198G)  ("Canon  9. ..has 
been  cautiously  applied  by  the  courts..."). 

C-  The  application  of  the  rule  of  these  recent 

decisions  to  the  matter  at  hand  loads  us  to  conclude  that 
a  lawyer-legislator  should  be  disqualified  from  areas  of 
legal  practice  as  to  which  public  suspicion  of  impropriety 
might  attach  only  where,  on  the  facts  of  the  specific  case 
there  is  a  reasonable  possibility  that  a  specific  impropriety 
has  occurred  or  is  likely  to  occur.   One  such  potential 
impropriety  which  stands  out  is  the  absolute  prohibition 
against  a  lawyer-legislator  using  his  or  her  office  to 
obtain  a  personal  advantage  or  advantage  for  a  private 
client.   Where  there  is  a  reasonable  possibility  that 
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actions  taken  by  the  lawyer-legislator  will  violate  this 
proscription,  the  lawyer  will  be  disqualified  and  if  such 
conduct  occurs  the  lawyer  will  be  subject  to  professional 
discipline. 

QUESTIONS 

I.   The  first  question  is:   "Would  a  lawyer- 
legislator  be  prohibited  from  representing 
a  state  agency,  county  government,  municipal 
corporation  (or  agency  thereof),  school 
board,  school  district  or  other  political 
subdivision?" 

There  is  no  ethical  bar  to  a  lawyer-legislator 
representing  the  State  or  one  of  its  agencies.   This  view 
is  supported  by  ABA,  Committee  on  Ethics  and  Professional 
Responsibility,  Informal  Opinion  1182  (1971),  which  found 
that  "(n]o  Disciplinary  Rule  necessarily  prohibits  a 
legislator  from  being  employed  in  another  capacity  by  the 
state...."   Id_._  at  415.   Under  Delaware  law  a  member  of  the 
General  Assembly  may  be  employed  by  the  State  in  another 
capacity.   Opinion  of  the  Justices,  Del.Supr.,  24  5  A. 2d  172 
(1968)  . 

The  state  Constitution  provides  that  a  member  of 
the  General  Assembly  may  not  hold  another  state  "office." 
Del.  Const,  art.  II,  §  14.   We  do  not  read  that  provision  to 
prohibit  from  representation  of  government  bodies  in  the 
legislator's  individual  capacity  as  a  private  lawyer  but 
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rather  a  prohibition  from  service  in  an  official  position 
such  as  Attorney  General  or  State  Auditor. 

If  while  carrying  out  the  duties  of  a  private 
lawyer,  the  legislator  uses  his  political  position  to 
obtain  an  advantage  for  his  or  her  clients  that  lawyer 
will  be  subject  to  professional  discipline.   A  clear 
instance  of  profiting  from  public  office  would  be  the 
acceptance  of  employment  as  a  result  of  a  political 
favor.   Just  as  public  service  should  not  directly  limit 
private  practice,  by  the  same  token,  public  service  should 
not  bring  private  benefit. 

II.    The  second  question  is:   "Would  a  lawyer- 
legislator  be  prohibited  from  litigating 
against,  making  an  appearance  before,  or 
otherwise  taking  an  adversary  position 
against  the  State,  any  State  agency,  county 
government,  municipal  corporation  (or  agency 
thereof),  school  board,  school  district  or 
other  political  subdivision,  on  behulf  of 
a  client?" 

There  is  r  d  absolute  ethical  bar  to  a  legislator 

representing  private  clients  against  the  State  or  its 

agencies.   There  is  no  apparent  conflict  of  interest  in 

these  circumstances  because  a  member  of  the  General 

Assembly  represents  not  the  State  government,  nor  any  of 

its  branches,  departments  or  agencies,  but  rather,  his  or 

her  constituency.   Compa^re,  ABA,  Committee  on  Ethics  and 

Professional  Responsibility,  Informal  Opinion  287. 


Delaware 


n-21 


A  lawyer-legislator  who  votes  for  funds  for  a 
particular  agency  does  not  thereby  establish  a  sufficient 
relationship  with  the  government  body  to  justify  a  per  se 
disqualification  from  representing  interests  against  or 
before  that  agency.   (Compare  U.S.  v.  Standard  Oily 
136  F.Supp.  at  364  where  Judge  Kaufman  declined  to  restrict 
former  government  attorneys  from  practicing  before  the 
agencies  for  which  they  had  previously  worked.)   Similarly, 
it  is  not  reasonable  to  disqualify  a  lawyer-legislator  . 
from  representing  a  client  against  the  State  where  there 
is  not  some  close  factual  relationship  between  the  lawyer's 
legislative  responsibilities  and  the  case  at  hand.   If  the 
legislator  uses  public  office  to  wield  influence  or  otherwise 
advance  the  interest  of  a  private  client,  professional  disci- 
pline for  the  specific  breach  is  appropriate. 

A  member  of  the  General  Assembly  who  has 
worked  closely  with  a  particular  agency  or  state  official, 
however,  must  be  especially  careful  to  avoid  profiting 
personally  from  this  relationship.   There  \/ould  be  clear 
grounds  for  professional  discipline,  for  example,  if  the 
legislator,  in  working  with  an  agency,  became  privy  to 
confidential  information  concerning  a  specific  matter  and 
thereafter  represented  a  party  who  might  be  aided  by  the 
use  of  the  information. 
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We  note  L^iat  tlie  Oregon  ConGtitution  speci- 
fically prohibits  lawyer-legislators  from  opposing  the 
State  in  civil  litigation,  Oregon  Const,  art.  XV,  S  7,  and 
the  Georgia  Constitution  has  recently  been  so  construed. 
Georgia  Department  of  Human  Resources  v.  Sistrunk,  et  al .  , 
291  S.E.2d  524  (Ga.  Supr.  1982).   New  Jersey  has  a  statute 
which  precludes  practice  before  State  agencies  (N.J.S.A. 
52:130-16).   There  may  be  other  such  provisions  in  other 
states.   We  have  not  done  a  fifty  state  search. 

Tlic  Delaware  Conr;  t  i  tut  ion  has  no  such  provision 
and  we  know  of  no  Delaware  statute  on  the  question.   The 
Georgia  Supremo  Court  in  the  Sistrunk  case  specifically 
stated  that  civil  and  criminal  representation  against  the 
State  was  not  proscribed  by  Canon  9. 

III.   The  third  question  is:   "Would  a  lawyer- 
legislator  be  prohibited  from  representing 
persons  accused  of  criminal  or  traffic  of- 
fenses?" 

There  is  no  absolute  ethical  bar  to  a  legislator 

representing  persons  accused  of  criminal  or  traffic  offenses 

against  the  State.   The  lawyer  must  not,  however  use  his 

position  to  repeal  or  amend  existing  law  for  a  client's 

benefit  and  if  the  lawyer  doubts  his  capacity  to  retain  an 

impartial  attitute  toward  criminal  legislation  then  such 

representations  should  be  declined.   Our  reasoning  is  the 

same  as  that  which  allows  a  legislator  to  represent  a 
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private  interest  against  the  State.   Members  of  the  General 
Assembly  represent  not  the  State  but  rather  the  member's 
constituency.   C£ .   ADA,  Committee  on  Ethics  and  Professional 
Responsibility,  Informal  Opinion  1126  (1969).   We  distinguish 
what  may  appear  to  be  contrary  language  in  Opinion  1980-4 
because  that  opinion  dealt  with  the  Lieutenant  Governor  a 
high  state  official  who,  in  the  public  eye,  represents  the 
sovereignty  of  Delaware. 

Wc  note,  however,  that  it  would  be  inappropriate 
for  the  lawyer-legislator  to  permit  parties  to  the  Court  (or 
administrative)  proceedings  to  use  the  title  "Senator"  or 
"Representative"  and  it  would  be  highly  unethical  for  the 
member  to  use  the  position  of  legislator  to  intercede  with 
the  State  on  behalf  of  a  client. 

IV.    The  fourth  question  is:   "If  a  lawyer- 
legislator  servos  in  the  State  Senate, 
are  there  any  particular  ethical  stric- 
tures applicable  because  of  the  Senate's 

;      constitutional  role  in  the  process  of 

j'  confirmation  of  appointees  to  the 

judiciary  or  to  other  positions  in  the 
Executive  Brancb.?" 

There  are  no  ethical  strictures  which  would 

bar  a  lawyer-Senator  from  carrying  out  the  constitutionally 

established  role  in  the  appointment  process.   A  Senator 

(members  of  the  House  do  not  participate  in  the  appointment 

process)  must  be  free  to  carry  out  this  function  as  part 

of  their  duties.   Once  an  individual  has  been  nominated 
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by  the  Governor,  there  should  be  no  blanket  prohibition  on 

a  Senator  voting  for  the  nominee  even  if  he  were  also  a 

client  if  there  exists  a  good  faith  belief  that  the  client 

is  qualified  for  the  position. 

The  Senator  should  also  be  mindful  of  Disciplinary 

Rule  8-101 (A) (3)  which  provides  that  a  lawyer  shall  not: 

accept  anything  of  value  from 
any  person  when  the  lawyer  knows 
or  it  is  obvious  that  the  offer 
is  for  the  purpose  of  influencing 
his  action  as  a  public  official. 

The  Senator's  vote  muct  not  be  influenced  by  the  promise 
of  or  potential  for  personal  benefit  from  the  nominee. 

The  Senate's  reappointment  of  judicial  officials 
every  twelve  years  might  be  scon  by  some  to  give  rise  to 
opportunities  for  improper  legislative  influence  on  the 
judiciary  or  benefits  to  a  lawyer-legislator  in  his 
private  practice.   Judges  are  subject  to  many  pressures 
and  are  owed  a  presumption  of  honesty  and  integrity. 
Experience  shows  that  our  judges  regularly  render  fair  and 
just  decisions  regardless  of  the  status  or  power  of  the 
lawyer  or  party  who  appears  before  them.   Should  a  lawyer- 
Senator  attempt  to  exert  such  influence,  severe  professional 
discipline  would  bo  appropriate. 
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V.     Tho  fifth  quer. tion  is:   "In  instances 

where  a  constituent  or  member  of  the  public 
contacts  a  lawyer-legislator  about  a  problem 
and  the  lawyer-legislator  believes  that  the 
problem  requires  a  private  legal  solution 
rather  than  a  political  solution,  is  the 
lawyer-legislator  prohibited  in  any  way  from 
accepting  the  constituent  or  member  of  the 
public  as  a  client?" 

This  question  presents  the  facts  with  sufficient 
particularity  to  justify  pe^  se  disqualification.   Where  a 
lawyer,  acting  in  his  or  her  official  capacity  as  a 
legislator,  is  contacted  by  a  constituent  for  reasons 
related  to  legislative  matters,  the  lawyer  may  not  generate 
or  seek  to  generate  private  legal  business  from  that 
constituent.   If  the  lawyer-legislator  determines  that  the 
constituent  requires  legal  assistance,  it  would  be 
appropriate  to  refer  the  constituent  to  another  attorney. 

As  wo  have  omphosizcd,  a  lawyer-legislator  is 

absolutely  prohibited  from  using  public  office  to  gain 

advantage  in  private  legal  practice.   Taking  on  business 

generated  through  public  office  would  violate  this  proscription 

A  lawyer  who  is  contacted  first  in  the  capacity  of  legislator 

is  therefore  prohibited  from  simultaneously  acting  as  the 

constituent's  lawyer  in  the  same  matter. 

VI.       The  sixth  question  is:   "VJhat  ethical, 

statutory  or  constitutional  restrictions 
would  be  applicable  with  respect  to 
,   the  advocacy  or  promotion  of  a  client's 
cause  by  a  lawyer-legislator  in  the 
legislature,  including  voting  on  a 
particular  act,  bill  or  resolution 
affecting  this  client?" 
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A.    A  lawyer  who  holds  public  office 
nhall  not: 

(1)    Use  his  public  position  to  obtain, 
or  attempt  to  obtain,  a  special 
advantage  in  legislative  matters 
for  himself  or  for  a  client  under 
circumstances  where  he  knows  or  it 
is  obvious  that  such  action  is  not 
in  the  public  interest. 

Model  Code  of  Professional  Responsibli ty  DR  8-101 (A)(1)  (1979). 

As  interpreted  in  ABA,  Committee  on  Ethics  and 
Professional  Responsibility,   Informal  Opinion  1182 
(1971)  DR  8-101 (A)(1)  is  not  a  blanket  prohibition  against 
supporting  legislation  which  affects  a  client's  interests. 
If  the  Code  stood  for  such  a  blanket  proscription,  it 
would  have  been  drafted  to  state  that  a  lawyer  while 
serving  in  the  legislature  is  disqualified  from  supporting 
legislation  which  affects  the  interests  of  a  client.   Such 
a  measure,  however,  would  be  as  impractical  as  it  would  be 
drastic.   Few  pieces  of  legislation  do  not  affect  the 
interests  of  some  client  of  a  busy  lawyer. 

Under  DR  8-101 (A)(1),  the  legislator  is  pro- 
hibited only  from  obtaining  a  "special  advantage"  for  a 
client.   This  has  been  interpreted  as  a  "direct  and 
peculiar"  advantage.   ABA  Committee  on  Ethics  and 
Professional  Responsibility  Informal  Opinion  1182  (1971). 
A  lawyer  should  not  be  restricted  in  the  support  of  a  bill 
of  general  interest  to  the  public,  even  if  the  bill  also 
happens  to  affect  the  interests  of  a  client. 

Lobbying  by  the  lawyer  legislator  or  members  of 

the  lawyer  legislator's  firm  is  prohibited  by  several  ethics 
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opinions,  e.g..  Opinions  03  and  87  Michigan  State  Bar 
Committee  Professional  Ethics.   We  think  the  better  rule 
permits  lobbying  only  if  full  disclosure  of  the  interest 
is  made  pursuant  to  Article  II  S  20  of  the  Delaware 
Constitution  and  the  legislator  does  not  vote  on  the 
question.   ABA,  Committee  on  Ethics  and  Professional 
Responsibility,  Formal  Opinion  306  (1962). 

Although  it  is  not  contrary  to  the  Code  of 
Professional  Responsibility  to  propose  and  vote  on  legis- 
lation which  affects  the  interests  of  clients  if  the 
legislator  believes  in  good  faith  that  the  legislation  is 
in  the  public  interest,  the  lawyer-legislator  must 
abide  by  Ethical  Consideration  8-1  which  provides: 

Lawyers ...  should  propose  legislative 
and  other  re  forms .. .wi thout  regard 
to  the  selfish  interests  of  clients. 

A  lawyer-legislator  would  violate  the  public  trust  (and 

perhaps  be  subject  to  professional  discipline)  were  he  or 

she  to  confine  legislative  initiatives  in  the  General 

Assembly  to  legislation  which  favorably  affected  private 

clients. 

VII.    The  seventh  question  is:   "If  the 

lawyer-legislator  is  disqualified  in 
any  given  instance,  are  partners  and 
associates  in  his  firm  similarly  dis- 
qualified?" 

If  a  lawyer-legislator  is  disqualified  in  a 

given  instance,  law  partners  and  associates  are  similarly 

disqualified.   The  Code  is  explicit  on  this  point,  providing 

that: 
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If  a  lawyer  is  required  to  decline 
employment  or  to  withdraw  from  em- 
ployment under  DR  5-105,  no  partner 
or  associate  of  his  or  his  firm  may 
accept  or  continue  such  employment. 

Model  Code  of  Professional  Responsibility  DR  5-105(d). 

Other  authorities  recognize  that  disqualif icatioii  of 

a  lawyer  includes  disqualification  of  law  partners. 

See,  e.g.,  ABA,  Committee  on  Ethics  and  Professional 

Responsibility,  Formal  Opinion  33  (1931);  W.  E.  Bassett 

Co.  V.  H.  C.  Cook  Co. ,  201  F.Supp.  821  (D.Conn.),  aff 'd, 

302  F.2d  268  (2d  Cir.  1962);  T.C.  Theatre  Corp.  v. 
Warner  Bros.  Pictures,  Inc.,  113  F.Supp.  265  (S.D.N.Y. 

1953). 


16 


Delaware 


G-29 


CONCLUSION 
The  Committee  has  attempted  to  resolve  the 
acutely  sensitive  dilemma  of  advising  on  the  ethical 
conduct  of  lawyer-legislators  without  needless  inter- 
ference with  the  public's  historic  access  to  the  service 
of  lawyers  in  the  General  Assembly.   While  the  broad 
nature  of  the  questions  posed  makes  precise  answers 
difficult,  the  Committee  believes  that  blanket  dis- 
qualification of  lawyer-legislators  without  evidence 
of  actual  conflict  or  other  impropriety  is  not  called  for 
by  the  Code  and  if  applied,  would  be  contrary  to  the 
public  interest.   The  proper  solution,  we  believe,  is  to 
discipline  those  lawyers  who,  in  fact,  use  public  office 
for  private  gain  in  the  practice  of  law. 

Mr.  Russell  would  not,  bocause  of  Canon  9  con- 
siderations, permit  a  lawyer  legislator  to  represent  the 
State  or  a  private  client  before  a  State  agency  or  in  a 
matter  against  the  State.   Mr.  Hoarn  does  not  believe  that 
it  is  appropriate  for  the  Committee  to  opine  on  the  proper 
conduct  of  lawyers  in  the  legislative  context. 

The  Committee  on  Professional  Ethics 
DATED:   August  6,  1982 
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OriNION  59    31 
April  II.  19(>0 

It  is  improper  for  u  lawyer  whose  partner  serves  in  the  Florida 
Leiiislalure  to  represent  a  client  before  the  Legislature  as  a  registered 
lobbyist  even  though  the  lawyer  who  is  a  legislator  makes  full 
disclosure  of  such  facts,  and  docs  not  share  in  any  fees  generated  by 
the  lobbying  activities. 

Canons:     6,  26,  29,  32 
Opinion:     ABA  296 

Chairman  HOLCOMD  slated  the  opinion  of  the  commiltcc: 

A  member  of  The  Rorida  Bar  requests  an  opinion  on  wfiether  a  member 
of  a  law  firm,  another  member  of  which  serves  in  the  Florida  Legislature  but 
docs  not  share  in  any  fees  from  legislative  representation,  may  represent  a  client 
before  the  Florida  Legislature,  registering  as  a  lobbyist,  advising  with  a  client 
concerning  the  representative  process,  drafting  proposed  legislation  and/or 
amendments  to  proposed  legislation  and  appearing  before  appropriate  commit- 
tees of  the  Legislature  and  discussing  proposed  legislation  with  members  of  the 
Legislature.  Our  attention  is  called  to  the  December,  1959  issue  of  the  American 
Bar  Journal,  which  at  page  1272  carries  Opinion  296  dated  August  1,  1959. 

A  reading  of  the  opinion  of  the  American  Bar  Committee  on  Professional 
Etliics  does  not  seem  to  leave  any  room  for  argument  as  the  rule  is  laid  dovim 
that  (1)  a  law  firm  nnay  not  accept  employment  to  appear  before  legislative 
committees  while  a  member  of  the  firm  is  serving  in  the  legislature;  and  (2)  a  law 
firm  may  not  accept  such  employment  although  full  disclosure  is  made  to  the 
comnruttee  as  to  the  representation  and  the  fact  that  one  of  the  partners  is  a 
member  of  the  legislature;  and  (3)  a  law  firm  may  not  accept  such  employment 
when  the  member  of  the  firm  who  is  serving  in  the  legislature  docs  not  share  in 
any  fees  received  therefrom. 

We  would  say  that  the  member  would  not  be  permitted  to  accept  such 
representation. 
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OPINION  67-5 
March  6.  1967 

A  member  of  The  Florida  Bar  who  is  a  partner  or  associate  of  a 

iiKinbci    ol    tlic    I.cjrisl.iiuri'    in. is    nol   acci-pl   j   ril.iiiuM    to  pcrlorm 
lolUniiiK  services  before  the  1  etiislaturc. 

Canons:      6.  26 

Opinions:      59  -31,  ABA  296,  306;  Michigan  83 

Cliairiiun  MACDONALD  stated  tlic  opinion  of  the  committee: 

The  Board  of  Governors  of  The  F'lorida  Bar  has  inquired  whether  o 
member  of  The  Florida  Bar  who  is  a  partner  of  a  member  of  the  legislature  may 
accept  a  rclajner  to  perform  lobbying  services  before  the  legislature.  We  are 
further  requested  to  advise  whether  a  fee  sharing  arrangement  between  the 
legislator  and  his  partner  whereby  the  legislator  would  not  participate  in  fees 
received  for  lobbying  services,  or  an  arrangement  whereby  the  legislator  would 
refrain  from  voting  on  matters  of  interest  to  the  client  paying  such  fees  would 
affect  our  answer  to  the  basic  inquiry. 

We  conceive  lobbying  generally  to  be  the  makjng  of  representations  to  the 
members  of  a  legislative  body  for  the  purpose  of  influencing  consideration  by 
such  legislators  of  pending  or  proposed  legislation,  compare  United  States  v. 
Rumely.  345  U.S.  41,  97  L.Ed.  770.  73  S.Ct.  543  (1953).  We  treat  lobbying  as 
an  entirely  legitimate  activity  in  the  democratic  process,  and  do  not  intend  by 
this  opinion  to  lend  weight  to  any  of  the  unfavorable  connotations  sometimes 
sought  to  be  engrafted  upon  this  phrase.  Indeed  lobbying,  so  long  as  in 
compliance  with  applicable  law,  seems  to  be  sanctioned  by  the  law  of  Florida, 
sec  Section  1 1.05,  Florida  Statutes  1965.  We  also  emphasize  that  we  deal  with 
tlie  precise  question  presented  and  do  not  deal  with  othcr^qucstions  sometimes 
allied  to  it,  including  appearances  of  legislators  or  their  partners  as  counsel 
before  public  agencies. 

The  question  presented  is  not  new.  It  has  been  considered  by  this  and 
other  committees  rendering  advisory  opinions  in  the  etliical  field  on  previous 
occasions.  Two  present  members  of  this  Committee,  however,  question  whether 
the  inquiry  is  within  our  jurisdiction,  inasmuch  as  in  their  view  lobbying  is  not 
the  practice  of  law.  The  majority  disagrees,  believing  that  although  lobbying  like 
many  other  activities  may  be  legally  performed  by  non-lawyers,  a  lawyer 
performing  such  activities  may  not  evade  the  ethical  requirements  imposed  upon 
hmi  as  a  member  of  the  Bar.  Indeed  Canon  26  expressly  provides  that 
professional  advocacy  before  legislative  bodies  shall  be  "upon  the  same 
pnnciplcs  of  ethics  which  justify.  .  appearance  before  the  Courts." 

In  Opinion  296  (August  1,  1959)  the  Committee  on  Professional  Ethics  of 
the  American  Bar  Association  held  that  a  law  firm  could  not  accept  employment 
to  appear  before  legislative  committees  while  a  member  of , the  firm  was  serving 
in  the  legislature,  even  upon  full  disclosure  of  such  representation,  and  even 
though  the  lawyer-legislator  did  not  share  in  any  fee  received  by  the  firm.  This 
Committee  in  its  Opinion  59-31  (April  II,  1960)  adhered  completely  to 
Opinion  296.  Tlic  reasoning  of  these  opinions  was  obviously  grounded  in  the 
inherent  conflict  of  interest  in  one  member  of  a  law  partnership  serving  in  the 
legislature,  and  the  other  arguing  before  the  legislature  with  reference  to  the 
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ii'iilriils    III     |i|i>|)i)S(  tl     K  ^'i\|,illnii.    .llJil     IuIIIh'I     III    llic     ili.ili|lil\     ol     lilt     puMk     lt< 

(iiiiiisli  .my  mi- J  111  njj  I  111  i  (him-iiI  to  siu  li  i  itiilln.liiij:  icptcsciilj(u>ii  (m*c  {  .iiumi  (>) 
llu'^c  o|niiii>iiN  liiiJ  Mippitit  III  llic  r.iriu-i  Ojiiinoii  K.^  of  ilic  Mii.liij;jii 
CDminilli-c  (Jiily,  l">44) 

Subscqucnl  to  oiu  Opiiiion  ^'■>  }\,  tlic  Amciic.m  Hjr  AsstKi.ilion 
(  oiiuiiitlcc  gave  furdici  coiisidcijiioii  Id  ilic  suinc  piolilcm  in  Opinion  30(>(May 
2^,  l*'f)2).  It  there  concluded  tliai,  if  llicrc  were  constitutional  or  suiutoty 
provisions  or  legislative  nilcs  wlucli  expressly,  or  by  necessary  implication, 
rccogni/ed  the  propriety  of  a  lawyer  appearing  as  a  lobbyist  before  the 
legislature  when  a  member  of  his  firm  was  a  member  of  the  legislature,  or  where 
provision  had  been  made  permitting  a  member  of  the  legislature  to  disqualify 
hunself  from  voting  on  or  participating  in  the  discussion  of  the  matter  involved, 
consent  in  effect  had  been  given  to  such  representation,  thereby  presumably 
meeting  the  consent  requirements  of  Canon  6.  The  Committee  then  proceeded 
to  construe  a  provision  of  the  Constitution  of  tlie  State  of  Texas,  reaching  the 
conclusion  that  such  provision  permitted  a  member  of  the  legislature  to 
disqualify  himself,  thus  constituting  the  requisite  public  consent.  However 
paradoxically  the  Committee  also  concluded  that  "such  provisions  were 
probably  never  intended  to  apply  to  the  situation  we  now  have  under 
discussion." 

We  find  no  reason  to  recede  from  our  former  Opinion  59-31  on  the  basic 
question.  Tlicrc  is  an  inescapable  conflict  of  interest  involved  which  clearly 
would  be  violative  of  Canon  6.  Although  the  distinctions  sought  to  be  drawn  in 
Opmion  306  of  the  American  Bar  Association  Committee  arc  apparently  only  of 
academic  interest  m  Rorida  because  no  "consent"  provision  of  the  type  there 
considered  has  been  brought  to  our  attention  as  being  in  force  in  our  state,  we 
have  no  hesitancy  in  suggesting  that  in  logic  only  ^  constitutiorial  provision 
clearly  dealing  with  the  precise  question  should  fairly  be  construed  as  public 
consent.  Moreover,  it  seems  that  intentional  disqualification  of  a  legislator  under 
most  circumstances  r.  a  positive  disservice  to  lus  constituents.  We  also  again 
conclude,  one  member  dissenting,  that  no  sanctity  is  given  to  the  arrangement  if 
the  legislator  does  not  participate  in  the  fees  received  for  the  lobbying  services. 
Such  arrangements  are  simply  too  subject  to  abuse  by  virtue  of  the  flexibility 
inherent  in  the  other  financial  dealings  between  partners. 

In  summary,  we  conclude  that  it  is  violative  of  Canon  6  for  a  partner  or 
associate  of  a  member  of  the  legislature  to  engage  in  lobbying  activities  before 
the  legislature,  its  members  or  its  committees.  In  our  judgment  this  rule  would 
apply  even  though  the  lawyer-legislator  did  not  participate  in  a  fee  for  such 
service,  and  even  thougli  he  disqualified  himself  in  voting  on  proposals  of 
interest  to  the  client  for  whom  the  lobbying  service  was  rendered.  In  a  few 
instances  acceptance  of  our  view  may  impose  a  hardship  upon  some  members  of 
the  Bar  who  offer  themselves  for  public  service  in  the  legislature.  We  trust  our 
opinion  will  not  operate  to  reduce  the  interest  of  lawyers  in  such  service,  for  we 
arc  immodest  enougli  to  believe  that  participation  of  lawyers  is  an  indispensable 
element  in  legislative  activity,  and  that  our  brethren  who  have  so  participated 
have  in  overwhelrrung  measure  brpu^t  honor  to  our  profession.  Nevertheless  we 
do  not  believe  that  the  Canons  can  be  relaxed  for  the  sole  purpose  of 
accommodating  hardship,  particularly  when  the  conflict  of  interest  is  so  clear. 
AiiiPla"-^'  "'  ^ni.h  buuli  ii,  il  il  be  muIi.  is  piiMiin.thI)  .i  tii'ic'VN.ii\  lO  v^ll.iiv  I'l 
the  acc-'ptaxic  <>'  'he  oilici  n.iIisI.ii.  lions  crii.inaliii}'  from  piil'lic  scrvuc  in  llir 
legnl.il^'<^- 


Florida 


G-33 


OPINION  67-5  Supplemental 
April  18.  1967 

The  conclusion  readied  in  Florida  Opniion  67-5  is  applicable 
even  though  disclosure  of  the  representation  by  the  law  fimi  is  made 
during  a  political  campaign,  and  the  legislator-partner  disqualifies 
himself  in  accordance  with  a  rule  of  the  Legislature  from  voting  on 
matters  of  direct  interest  to  the  client. 

Canons:     6,  26 
Opinion:     ABA  306 


Chainnan  MACDONALD  stated  the  opinion  of  the  committee: 

Wc  arc  requested  to  reconsider  such  portion  of  our  original  opinion 
rendered  on  March  6,  1967,  as  may  pertain  to  a  situation  involving  a  partnership 
in  a  metropolitan  Florida  community,  one  of  whose  members  is  a  member  of  the 
House  of  Representatives  of  the  Florida  Legislature.  Since  approximately  1954 
this  firm  has  represented  a  corporation  operating  a  pari-mutiiel  betting  enterprise 
in  Florida.  In  the  course  of  general  representation  of  this  business  one  of  the 
partners  has  appeared  and  registered  as  a  lobbyist  before  the  House  of 
Representatives  of  the  Florida  Legislature.  The  firm  has  also  on  occasion  served 
as  lobbyist  for  other  clients  whose  representation  predates  World  War  II. 

In  1963  one  of  the  partners  of  the  firm  was  elected  to  the  Legislature. 
During  the  course  of  his  campaign  he  announced  his  membership  in  the  firm  and 
its  representation  of  these  clients,  together  with  his  decision  that  he  would 
forego  voting  on  matters  of  interest  to  these  clients.  This  decision  was  made 
known  through  press  releases  and  was  discussed  in  the  course  of  various  speeches 
and  debates  in  the  campaign.  Subsequent  to  election  in  1963,  this  partner  has 
been  returned  to  the  Legislature  without  opposition  in  1964  and  1966,  and  has 
been  recently  re-elected  over  opposition  in  the  1967  reapportionment  election. 
On  approximately  three  or  four  occasions  smce  election  this  legislator  has 
refrained  from  voting  under  the  authority  of  the  appropriate  mie  of  the  House 
of  Representatives.  This  mIe  in  present  form  is  Rule  5.1,  and  in  pertinent  part 
provides  as  follows: 

"Every  Member  wlio  shall  be  in  the  Chamber  when  a  question  is  put, 
when  he  is  not  excluded  by  interest,  shall  give  his  vote,  unless  the  House, 
by  unanimous  consent  shall  excuse  him.  Any  Member  desiring  to  be 
excused  on  any  question  shall  make  application  to  that  effect  before  the 
calling  of  the  yeas  and  nays,  and  such  application  shall  be  accompanied  by 
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J  hiicl  NtjiL'incnl  ol  KMsonv.  jiul  slull  be  (Jciidiil  wiiliuiil  Ji'l>.itc 

Wt  uif  jilviscd  th.il  J  siil)st.Mili;ill\  similar  rule  is  iii  clliil  in  llic  Sin. Mr  in 
(lie  loriii  of  Rule  ^.  I . 

Tlic  poinl  IS  nude  on  hiluill  u(  iIicnc  mcnihcis  of  I  he  llorida  Bar  ilul  ihe 
foicgoin^;  disqualificalioiis  undei  the  appropriate  legislative  ailc,  and  the  clei  lion 
after  pubhc  anriouncciuent  of  the  existence  of  tlic  lobbyint;  activity,  provide  the 
necessary  public  consent  to  what  otherwise  mig)il  be  a  conflict  of  interest,  and  i$ 
in  keeping  with  the  arrangement  approved  by  the  Committee  of  the  Arrtcncan 
Bar  Association  in  Opinion  30(). 

The  Committee  has  carefully  considered  this  contention,  and  reviewed  its 
original  opinion,  not  only  because  of  the  involved  issues  of  importance  to  the 
Bar,  but  because  of  the  announced  intention  of  the  legislator-partner  to 
withdraw  from  the  fimi  if  necessary.  Althougli  as  mentioned  in  our  original 
opinion  wc  had  apprehended  that  some  hardship  mi^Jit  inure  to  the  members  of 
The  Florida  Bar,  it  is  nonetheless  distressing  that  such  hardship  may  repose  upon 
those  who  have  gone  to  unique,  if  not  unprecedented  lengths  to  confront  and 
endeavor  to  resolve  the  problem.  Nevertheless,  we  conclude,  one  member 
dissenting  and  one  member  abstaining,  that  our  original  opinion  is  applicable  to 
the  situation  outlined  to  us,  and  that  it  would  be  an  improper  conflict  of  interest 
for  the  lobbyist  partner  to  appear  before  the  Legislature  in  representation  of 
clients  under  these  circumstances.  We  emphasize  again  that  our  opinion  is 
necessarily  directed  to  the  conduct  of  the  lobbyist  partner  and  not  with  the 
propriety  of  the  conduct  of  a  member  of  the  Legislature,  per  sc,  although 
necessarily  the  propriety  and  conduct  of  one  must  be  analyzed  in  the  light  of  the 
actions  or  status  of  the  other. 

With  reference  to  the  contention  concerning  the  rule  of  the  House  of 
Representatives,  it  is  our  opinion  that  it  docs  not  provide  a  meaningful  consent 
from  the  public  to  the  representation  of  conflicting  interests.  Although  we  regret 
that  wc  were  not  nude  aware  of  the  existence  of  this  rule  at  the  time  of  the 
rendition  of  our  onginal  opinion,  it  was  made  clear  at  that  time  that  in  our 
judgment  only  a  constitutional  provision  dealing  with  the  question  could  fairly 
be  regarded  as  public  consent.  Nevertheless  we  are  glad  to  have  the  opportunity 
to  alleviate  any  doubt  by  consideration  of  the  specific  rule,  and  appreciate  the 
fa"t  that  our  attention  has  been  invited  to  the  s^me.  This  is  merely  another 
justification  for  our  repeated  caveat  that  our  opinions  are  advisory  only  and 
necessarily  rely  in  most  instances  upon  the  facts  and  circumstances  presented  to 
us. 

Likewise   we   find   no  meaningful  public  consent  in  the  election  after 

announcement  of  the  possible  conflicting  interest  and  intention  not  to  vote. 
Indeed  the  instant  circumstances  present  a  classic  case  against  the  proposition 
urged.  The  legislator-partner  was  initially  elected  from  a  field  of  27  candidates  in 
the  March  1963  reapportionment  elections  following  a  brief  campaign.  We  find 
it  difficult  indeed  to  regard  votes  cast  in  his  favor  as  re'presenting  an  informed 
consent.  This  is  as  true  as  is  the  converse  observation  that  it  would  be  equally 
difficult  to  construe  votes  in  favor  of  any  of  his  26  opponents  as  an  expression 
of  disapproval  of  this  arrangement.  Subsequently  and  until  the  latest  reappor- 
tionment the  legislator  has  served  without  opposition,  although,  of  course,  duly 
elected  at  general  elections.   In  our  judgment  this  is  simply  not  an  informed 
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coiiM'iil  ll\crf  Jii-  iniincious  quiililiis  «)l  the  tcsj>crli\i-  laiidid.ilcs.  Tlicrc  aic 
minurovis  iwiu-s  in  J  lypmal  pM>liti(.al  campaij'.n.  The  Ictiislaloi  licic  involved,  a 
person  of  idnions  cliaui.  ler  and  ability,  picsi-nt^  many  qualities  wjiicli  would  be 
deserving  of  the  choice  of  voters 

With  reference  to  the  particuiai  act  of  disqiialification  it  is  our  judgment 
thai  this  III  Itself  is  hardly  a  solution  to  the  problem  There  are  many  (Kcasions 
in  legislative  matters  on  which  the  lack  of  a  vote  is  as  important,  or  indeed  more 
importanl.  than  a  vote  for  or  against  a  particular  proposition.  In  fact  the 
impotiaiice  »>!  voting  is  cmphasi/cd  by  its  requirement  in  the  very  rule  cited  to 
us. 

We  cannot  conclude  this  opinion  without  offering  our  unanimous 
expression  of  esteem  for  llic  njcmbcrs  of  the  Bar  wlu)  have  presented  this 
inquiry  to  us.  The  unprecedented  steps  which  they  have  taken  in  the  past  and 
their  announced  willingness  to  promptly  abide  by  the  Canons  of  Ethics  as 
interpreted  by  this  Committee  provide  noteworthy  examples  of  which  all 
Floridians,  botJi  lawyers  and  non-lawyers,  can  well  te  proud. 
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r/riiics  oriNioN  #20      r.u  1 

Adopted    2/4/0  2 


THE  GRIEVANCE  COMMISSION 
OF  THE 
BOARD  OF  OVERSEERS  OF  THE  BAR 


QUESTIONS 
The  Commission  has  beon  asked  to  render  an  advisory  opinion  on   the 
ethical     dutios    of    an     attorney-legislator,     and    of    his    law    firm,     to    the 
general  public  and  the  firm's  clients,  in  the  following  situations: 

1.  One  or  moro  of  the  law  firm's  clients  may  be  affected,  either 
favorably  or  unfavorably,  by  a  proposed  legislative  action. 

2.  Another  attorney  from  the  law  firm  testifies  at  a  public  hearing 
and  participates  In  a  legislative  committee's  work  session  in  a 
general  capacity  as  a  citizen  (not  as  a  privately  retained 
lobbyist  for  a  specific  client).  It  Is  assumed  that  some  of  the 
law  firm's  clients  would  inevitably  have  some  degree  of  interest 
in  the  legislative  matter,  such  as  changes  In  landlord-tenant 
law,  inheritance  taxes,  the  Probate  Code,  worker's  compensation 
laws,  etc. 

3.  Another  attorney  from  the  law  firm  is  employed  as  a  registered 
lobbyist  to  represent  a  client's  Interest  in  specific  legislative 
measures. 

OPINION 

The   Maine    Bar    Rules   do   not    have   a   groat   deal    to    say    about    the 

conduct   of    attorneys    as    legislators.      The   only   Rule  directly   on   point   is 

3.2(d)\  which  is  identical  to  OR  8-101  of  the  ABA  Code  qf  Professional 


"(d)      Acts  as  a   Public  Official.      A    lawyer  who  holds  public  office 
shall  not: 

(1)  Use  his  public  position  to  obtain,  or  attempt  to  obtain,  a 
special  advantage  in  legislative  matters  for  himself  or  for  a 
client  under  circumstances  where  he  knows,  or  it  ii.  obvious, 
that  such  action  is  not  In  the  public  interest; 

(2)  Use  his  public  position  to  influence,  or  attempt  to 
influence,  a  tribunal  to  act  in  favor  of  himself  or  of  a  client; 

(3)  Accept  any  thing  of  value  from  any  person  when  the 
lawyer  knows,  or  it  is  obvious,  that  the  offer  is  for  the 
purpose  of  influencing  his  action  as  a  public  official." 

Maine 


G-37 


Most  Legislators  must  look  to  income  from  private  sources,  not 
their  public  salaries,  for  their  sustenance  and  support  for  their 
families;  moreover,  they  must  plan  for  the  day  when  they  must 
return  to  private  employment,  business  or  their  professions. 

The  increasing  complexity  of  government  at  all  levels,  with 
broader  Intervention  into  private  affairs,  makes  conflicts  of 
interest  almost  inevitable  for  all  part-time  public  officials,  and 
particularly  for  Legislators  who  must  cast  their  votes  on 
measures  affecting  the  lives  of  almost  every  citizen  or  resident 
of  the  State.  The  adoption  of  broader  standards  of  ethics  for 
Legislators  does  not  impugn  either  their  integrity  or  their 
dedication;  rather  it  recognizes  the  increasing  complexity  of 
government  and  private  life  and  will  provide  them  with  helpful 
advice  and  guidance  when  confronted  with  unprecedented  or 
difficult  problems  in  that  gray  area  Involving  action  which  is 
neither      clearly       right       nor      clearly      wrong."  M.R.S.A. 

Section   1011. 

It  Is  with  these  considerations  in  mind  that  the  Commission  now  takes 
this  opportunity  to  offer  some  general  guidance  on  provisions  of  the  Maine 
Bar  Rules  as  they  apply  to  an  attorney-legislator  and  to  other  lawyers  in 
his  firm. 


Situation   No.    1:  Attornoy-legtslntor    as    member    of    a     law     firm     which 

has     one     or     more    clients     that     may     be     affected,     either     favorably     or 

unfavorably,   by  a  proposed  legislative  action. 

Rule  3.2Cd)(l)   requires  that  an  attorney-legislator  shall  not: 

"(1)  Use  his  public  position  to  obtain,  or  attempt  to 
obtain,  a  special  advantago  in  legislative  matters  for 
himself  or  for  a  client  under  circumstances  where  he 
knows,  or  it  is  obvious,  that  such  action  is  not  in  the 
public  interest;     (emphasis  supplied) 

As  noted  by  the  ABA    Committee   on    Ethics    and    Professional    Responsibility 

(in  its  interpretation  of  DR  8-101,  which  is  identical  to  our  Rule  3.2Cd)): 

"The  CPR  (Code  of  Professional  Responsibility]  does  not 
define  "special  advantage"  or  "not  in  the  public  interest." 
We  cannot,  however,  construe  subd.  1  as  being  a  blanket 
prohibition  against  the  representation  by  a  lawyer-legisla- 
tor of  clients  who  may  be  affected  by  the  defeat  or 
passage  of  proposed  legislation,    for  two  reasons:    (I)    if  the 
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committee  that  drafted  the  Code  had  desired  for  it  to 
include  such  a  blanket  proscription,  that  committee  could 
and  would  have  simply  stated  that  a  lawyer  while  serving 
as  a  fneniber  of  a  legislature  shall  not  represent  a  client 
who  is  likely  to  bo  affected  by  the  passage  or  defeat  of 
proposed  legislation;  and  (2)  to  interpret  subd.  1  as 
constituting  such  a  blanket  proscription  would  make  it  a 
drastic  measure,  for  there  would  bo  extremely  few  clients 
whom  the  lawyer-legislator  could  represent.  Accordingly, 
wo  think  that  "special  advantage"  refers  to  a  direct  and 
peculiar  advantage,  and~''not  in  the  publTc~interest"  refers 
to  action  (or  legislation)  clearly  inimical  to  the  best 
interests  of  the  public  as  a  whole.    .    .  Thus         it         is 

apparent  that  a  disciplinary  action  under  DR8-10Ua)(l) 
may  involvo  several  fact  Issues,  such  as  whether  there  was 
a  special  advantage  for  the  client  or  whether  the  action 
was  in  tho  public  interest."  (emphasis  supplied)  ABA 
Informal  Opinion  No.    1102  (1971). 

Wo    agree    with    this    reasoning,    particularly   in    light  of    the   statement 

of    purpose    of     our     Legislature     as     quoted     above,     and     we     adopt    this 

approach    with     regard     to    Rule  3.2(d)(1)     of    the    Maine    Bar     Rules.      V/e 

believe    a    similar    approach    is    warranted    with    regard    to    Rule  3.2(d)(3), 

which  provides  that  an  attorney-legislator  shall  not: 

''  "(3)     Accept    atiy    thing    of  value  from  any  person  when  the 

lawyer  knows,    or    it  is  obvious,    that  the    offer    is    for    the 

purpose  of   influencing   his  action   as   a  public  official." 
(emphasis  supplied) 

Again,     \vc    do    not    read    this    Riilo    as    a    blanket    prohibition    against 

acceptance  by  an   attornoy-icgislator  of  compensation   for   services   rendered 

(by    him   or    his    firm)    from   clients    likely    to   bo  affected   by   the  passage  or 

defeat   of    proposed    legislation.      Only    in    those    cases    where    payments    are 

made   "for   the    purpose  of  influencing   his  actions  as  a  public  official,"  and 

where  the  attorney  "knows"    this,    or   cannot   deny    knowing    it   because   the 

purpose   of    the   payment   "is    obvious."    do   tho    strictures   of    this    Bar    Rule 

come  into  play.     We  believe  tho  factual  questions    noted    above   with    regard 

to    both    3.2(d)(1)    and    3.2(d)(3)    must    of    necessity    be    dealt    with    on    a 

case-by-caso  basis,    in   the  context  of  disciplinary   proceedings,    and   should 
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not    be    discussed    in    any    detail    by    positing    various    hypothcticals    in    an 
advisory  opinion. 

Another  aspect  to  be  considered  hero   involves   the   ethical   obligations 

2 
of    the    attorney-legislator    to    his    clients.        Rule  3.6(a)    requires    that    a 

lawyer  "employ  reasonable  car©  and  skill  and  apply  his  best  judgment  In 
the  performance  of  his  services"  for  a  client.  Implicit  in  this  Rule  is  the 
duty  to  avoid  conflict  of  interest  situations  where  the  exercise  of  a 
lawyer's  independent  professional  judgment  on  behalf  of  a  client  will  be, 
or  is  likely  to  be,  adversely  affected.  See  Rules  3.4(b)  and  3.4(c). 
Whenever  such  situations  arise.  Rule  3.5(b) (2) (ii)  mandates  withdrawal 
from  such  representation,  and  Rule  3.4(k)  extends  this  requirement  to  all 
partners  and  associates  of  the  lawyer  involved. 

Applying     those     rules     to     an     attorney-legislator,      the     Commission 
believes   that    mandatory    termination    of    representation    of    a    client    should 
only     occur     in     those     rare    cases    where    the    legislator's    public    respon- 
sibilities     will,      or     are     likely     to,      adversely      affect      his      independent 
professional    judgment    on    behalf    of    the    client.      This    would    normally    not 
occur    simply    by    virtue    of    the    fact    that    the    client    may    be    affected    by 
proposed    legislative    action,    since    almost    all    citizens    or    residents   of   the 
State    arc    affected    to    one     degree     or    other     by     most     legislation.       For 
example,    the   fact  that  an  attorney-legislator  might  be  considering  or  even 
proposing   probate   law    reform  would    not    normally   preclude   him   and   other 
members  of  his  law  firm  from  handling  the  administration  of  an  estate  with 


2 
Wo   do   not   believe   the   general    public    should   be   considered    a    "client"    of 

the  attorney-legislator  for  purposes  of   applying   the  Maine    Bar    Rules,    and 

wo   do    not    treat    it   as    such   in   this  opinion.      Again,    the  primary   source  of 

rules  of  conduct  for  an   attorney    serving    as    a    legislator    is    the    statute   on 

Legislative  Ethics  referred  to  above. 
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indepondcnt     professional    Judgment    and    complete     loyalty    to    the    client 

Involved.     The  Commission  does   not  propose  to  posit  examples   where  this 

would    not    be   the  case,    preferring   instead   to  treat  specific   situations   as 

they  arise,    in  the  context  either  of  disciplinary  proceedings  or   requests 

for  advisory  opinions. 

Also   of    relevance    to   the    situation    presented    is    Rule  3.4(a),    which 

provides: 

"(a)  Disclosure  of  Interest.  Before  accepting  any  profes- 
sional employment  a  lawyer  shall  disclose  to  the  prospective 
client  his  relationship,  if  any,  with  the  adverse  party;  his 
interest,  if  any,  in  the  subject  matter  of  the  employment; 
all  circumstances  regarding  his  relationship  to  the  parties; 
and  any  interest  or  connection  with  the  matter  at  hand 
t hat  a  lawyer  knows  or  rea sonably  should  know  would  in- 
fluence the  client  in  the  selection  of  a  lawyer.  (Emphasis 
supplied.) 

Wo  interpret  this   Rule  to  require  disclosure  to  any   prospective  client 

of    the    attorney-legislator's    firm    in    cases    where    the    duties    owed    to    his 

constituency    and    the    citizens     of     Maine    would     cause    him     to     have    an 

interest  or  a   connection   with    the  matter   at   hand   that  could  influence  the 

^lient   in   the   selection   of   the   lawyer.      As   stated    in   the    Reporter's    Notes 

to   Rule  3.4(a),    this  Rule  seeks  to  mandate  complete  disclosure  of  all  facts 

that  could  possibly  be   relevant   to   the    subject    issue.      This    then    provides 

the    client    with     Information    to    make    a    judgment    on    the    retention    of    an 

attorney.       Accordingly,      'f     the     attorney-legislator's     activities     in     the 

Legislature    have    more    than   a  general   connection   with   the  subject  matter 

of    the    representation    of    the    client,     these    activities    would    have    to    be 

disclosed  in  detail  before  employment  could  bo  accepted. 

Similarly,   Rule  3.4(f)  provides  that: 

"Except  with  the  informed  written  consent  of  the  client 
after  full  disclosure,  a  lawyer  shall  not  accept  employment 
if  the  exorcise  of  his  professional  judgment  on  behalf  of 
the  client  will  bo,  or  •  reasonably  may  be,  affected  by  any 
interest  of  the  lawyer."  .    i 
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As  pointed  out  in  the  Reporter's  Notes,  the  term  "any  interest"  as 
used  in  this  Rule  Includes  any  form  or  nature  of  interest,  including 
political  or  personal  interests.  However,  the  interest  must  be  such  that 
it  will,  or  reasonably  may,  affect  the  attorney-legislator's  professional 
judgment  on  behalf  of  the  client.  Whenever  that  is  the  case,  then  no 
lawyer  in  the  firm  can  accept  the  employment  without  first  obtaining  the 
client's  Informed  written  consent  after  full  disclosure.     See  Rule  3.4(k). 

In  making  the  disclosures  requited  by  Rules  3.4(a)  and  3.4(f),  and 
in  obtaining  the  client's  consent  pursuant  to  Rule  3.4(f),  the  attorney 
involved  must  also  be  sensitive  to  the  strictures  of  Rules  3.6(k)  and 
3.9(b)(5)  about  implying  impropei-  influence. 

Situation  No.  2^:  Another  lawyer  in  the  firm  (as  a  private  citizen  and  not 
as  attorney  or  lobbyist  for  any  specific  client  or  group  of  clients) 
testifies  at  a  public  hearing  and  participates  in  a  legislative  committee's 
work  session 

The  Commission  sees  no  ethical  impropriety  in  this  situation  of  an 
attorney  participating  in  the  legislative  process  as  a  private  citizen,  even 
though  the  legislation  being  discussed  would  inevitably  have  some  impact 
on  some  of  his  firm's  clients,  so  long  as  t!ie  lelationship  between  the 
attorney  in  question  and  the  attorney-legislator  is  promptly  and  fully 
disclosed.  In  fact,  si'ch  involvement  in  the  legislative  process  by 
attorneys  acting  as  private  citizens  is  to  be  encouraged.  (See  EC  8-1, 
ADA  Code  of  Professional  Responsibility.)  Clearly,  the  duty  of  loyalty  to 
a  client  does  not  require  that  an  jttorney,  when  acting  as  a  private 
citizen,  remain  a  spokesman  for  his  client's  interests.  On  the  other 
hand,     if    the    attorney's    personal    political    viewpoint    is    such    ai    to    affect 
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the  exercse  of  his   p.oress.ona,  i..,.ncnt  on  bC.a.f  of  the  Cent,    then   the 
requirements  of  Ru,o,  3..(.)  .nd  3.4(f,  come  into  p.ay  (.ea  above). 


With    regard    to    the    attorney-legislator    h 


this  situation  are  covered  by  the  statute  on  Legistati 


•mself,    hJs   ethical    duties    in 


ve  Ethics. 


Situation  No.  3:  Another  Invsryer  In  the  firm  Is  employed  as  a  registered 
lobbyist  to  represent  a  client's  Interest  in  specific  legislative  measures. 
Because  of  the  impact  of  Rule  3.4(k),  the  threshhold  question  here 
niur.t  be:  can  an  .ittorncy-legislator  also  work  as  a  registered  lobbyist  to 
represent  a  client's  Interests  in  specific  legislative  measures?  Clearly, 
that  question   must   be   answered   in   the  negative.     Such  employment  would 

be   diajnctrically    m    conilict    with   the   ethical    standard    set    forth 
in    Rule    3.2(d).       It    would   also   create    a   classic   conflict    of 
interest    under   Rules    3.4(b)    and    3.4(c).      Since   the   attorney- 
legislator    liimself   could   not    be   employed   as    a    lobbyist    before   the 
legislature,    neither   can   any   of   his   as.'jociatcs  or   partners   be   so 
employed.       Rule    3.4(k).      See   Opinion    415,    New   York    State   Bar 
Association   Committee    on   Professional   Ethics    (October    G,    1975). 
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ETHICS  OPINION  62 

OF  THE  MISSISSIPPI  STA  I E  BAR 

RENDERED  DECEMBER  5,  1981 

E(lilt>r.s  Note:  DR  2  I02{li)  has  been  artiended  b\  tfie  Supreme 
Conn's  onler  diiieil  Miiv  16.  1^83  Tlte  reference  nuuie  lo 
DR  2- 102(B)  in  this  opinion  should  now  be  cited  lo  DR 
2  102(A) 

PRACTICE  OF  LAW  ADVF:RTISIN(;- DUAL  EMPLOY- 
MENT: Propriety  old)  LlcclcJ  Otilcial  Engaging  in  Prac- 
licc  1)1  Law  ami  I Isc  of  I\jblic  Oflkial's  Name  on  Lx-ncrtxroiJ 
of  Finn  and  Oihcr  Permitted  Advcnismg  and  (u)  Dual 
Ijnploymcni  D>   Lawyers 

MULTIPLE  REPRESENTATION     CONn.KT  OK   IN 
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I  !■  Kl  S  I      I'li'i'i  Ids  111  KipicM-iil.iliori  In  I'ulilii.  (  Hliu.il. 
Ills  l,.n<.  I'.iiiiKT  .iiiil  AsMKi.iUs  ol  Si. lie  A^cDLics  jiul  ol 
I'riv.iic  Cliciils  Melon-  Si.ilc  Aj:fiii.ies 
1)1  lY  OK  I.AVVVI  K  I'l  lUK    OKKK  lAI.. 

I  he  iMJues  C'liiiuiiillee  ()(  llie  Mississippi  Sl.ite  H.ir  Assckki- 
lion  li.is  l>een  iccjuesiecl  lo  lender  .in  i)|)ini(ni  .is  to  ilie  elhii..il 
lesiiietinris  invoiveil  iii  llie  pi.icln.e  i)(  l.iw  |)y  .in  eleelej  otrui;il 
under  the  rDllowiiij;  .siil)iiiilled  t.Rtiial  MliiatKMi 

Tlic  law  nrm  of & and 

Mr. liavc  tentatively  agreed  to  a  pro- 
posed relationship  wherein  Mr.      would 

become  a  member  of  our  firm  while  remaining  in 
public  olficc  as  I.ieutciiani  GovcriKjr  ot  Mississippi  " 
You  advise  that  the  scope  ol  ilie  present  linns  [)rotessioii.il 
lelatioiiship  with  the  .Stale  of  Mississippi  aiul  the  pro|Hised  lulure 

lelalionship  in  the  event   Mr becomes  .1  menil)er 

of  the  Firm  is  and  will  be  as  follows: 

"At  the  present  time  members  of  the  i-iiin  are  ac- 
tively rcpreseiiting  the  Mississippi  State  Lxgislatuie  and 
some  ol  Its  Committees,  in  |)ailicular.  the  Mississi|'pi 
Irgislature.  ami  six-'citlcilly  the  Joint  Ix:gislati\e  C\)iii 
imtiee  on  Legisl.ilive  Reapportionment  and  Congres 
sional  Redi.stricting,  has  l>eeii  represented  by  members 
of  your  F'lrin  and  that  one  member  of  the  iiim  has 
been,  and  is  now,  involved  in  the  representation  ot  llie 
Mississippi  legislature  in  the  litigation  of  the 
Mississijipi  "Open  Primary  L.iw" 

'The  1-irm  and  Mr    have  ciincluJcd  that 

III  the  event  Mr.  _..  ._  becomes  .1  partner  in  the 
rirm,  the  I-'irin  and  all  memlx;rs  iheieot.  including  Mr. 

..  ,   vvouKl  be  prohibited  by   l.uv    trom  lep- 

resenting  either  the  Mississippi  I.cgislaiiire  and  its 
Committees,  or  from  representing  any  lIiciiIs  before 
or  against  the  Legislature  or  .my  of  its  Committees 

ljpt)n  atlmission  ot   Mr     _  .  .is  a  partner   into 

the  l-'irm.  .ill  members  who  [iresenilv  upreseiit  the 
1  egisl.itiire  .ind/or  its  Cominiitees  m  itie  i  .iixicities 
noted  will  resig,n  as  counsel  .ind  no  iiiemheis  ol  the 
lirm,    including    Mr  .  .    will   .iLcepi   ,inv    lur 

ilier  employment  .is  legal  counsel  lo  the  I  egisl.iiuie  01 
Its  Committees  so  long  .is  Mr  rein.iins 

1  leutenant  (ioveinor  and  .1  member  ol  the  liim 

■Members  ol  the  F-'irm  have  [ireviously  represented 
v.irious  Stale  Hoards.  Commissions.  Departments,  and 
Agencies  and  clients  before  such  Boards,  Commis- 
sions, I3cpartments,  and  Agencies  and  would  propose 
lo  continue  siu  h  representation  in  the  cM-nt  Mr 

...  _  becomes  a  meinher  of  the   Iirm  unless 

such  representation  viol.ites  the  Code  ol  ['rolessional 

Responsibility,   but   thai   Mr        _ _wil|   not 

personally  rcpiesent  a  Slate  Agency,  Board.  Commis 
sion,  or  Depanment  nor  would  he  lepreseni  .uu  t  lieiit 
before  any  of  said  .ig.encies.  excluding,  ol  ouirse, 
courts  and  other  agencies  ot  the  |udicial  In. inch  of  the 
State  government.  Tunher,  as  a  "self  imposed  prohibi 

tion".  the  Firm  and  Mr        .     have  agreed  that 

the  association  between  the  two  insofar  ,is  the  I'lrm's 
continuing  to  represent  State  Boards,  Commissions, 
Dcpannicnts,  .ind  Agencies  and  clients  bclore  such 
bodies  IS  concerned  shall  be  under  the  tollowmg  cir 
ciimstanccs  so  long  as  Mr  remains  in  the  office  of 
Lieutenant  (iovernor  .ind  a  member  of  the  I'irm,  to  wit: 

First,   .Mr  will  not  sh.ire  in  anv  lees  or 

other  compciis.ition  lor  seivn.es  (x;rlormed  b\  the  liim 
in  representing  any  other  Slate  Boards,  Commissions, 


I  >cp.uiiiu-iils,  01  oil le I  Aeciii  les  or  jns  l  lieiits  K.-|.  tc 
01  .ig.iiiisi  Any  such  State  Bo.uds.  Commissn^ns. 
I)e[Miimeiiis,  iir  other  Agencies 

Second,   Mr     _  uill  noi  share  in  an.   fees  or 

other  (.ompens.iiion  lor  sersices  ix'rtormed  b\  the  Firm 
\Mih  lespeci  10  public  ciuuracts  authorued  or  fundeJ 
In-  l.ius  en.icted  by  she  Legisl.iiure  duriUi;  his  sersi^c 
as  (sic)  Lieutenant  Gt>\eriior 

riurd.  Mr. and  the  Finn  will  not  use  .Mr 

s  public  position  lo  intlucnce  or  attempt  to 

intluence  any  tribunal  to  act  in  favor  of  a  client  and 
will  avoul  giving  the  impression  of  implying  that  su..h 
intlucnce  will  tn;  exercised 

f-'ourth,  the  Firm  will  establish  a  system  of  accounts 
uhkh  clearly  distinguishes  between  the  matters  in 

which  Mr may  pamcipate  financially  frfini 

those  111  which  he  may  not  pamcipate.  In  addition,  the 

Firm  will  establish  a  procedure  for  informing  all 

lawyers  (iracticing  with  the  Firm  of  ihe  identity  01  all 

matters  that  may  not  be  reviewed  by   Mr.  _____ 

or  discussed  with  him  because  he  is  disqualified  fr jm 

prolessional  involvement  in  the  matters." 

It  IS  lunher  the  Committee's  understanding  that  the  sti^c- 

uiring  of  the  Firm's  relationship  with  Mr  'aiII  be 

memoriali/cd  by  publishing  the  same  in  the  oft'iciaJ  journaJ  of 

the  Mississippi  State  Senate  or  in  some  other  public  record. 

At  the  outset,  the  Committee  issues  the  caveat  that  the  scope 

of  this  Opinion  is  limited  in  general  under  the  mandate  of  .An:- 

cle  8  15(c)  of  the  Bylaws  of  the  .Mississippi  State  Bar  Associa- 

iioii  uliich  prohibit  this  Coniniittce  from  rendering  opmiors  on 

questions  oi  law.  Ciinsequently,  the  opinion  herein  rendered 

will  he  limited  to  the  issue  of  whether  the  proposed  cou.'se  of 

prolessional  conduct  under  the  stated  circumstances  is  or  is  not 

in  V  lolation  ol  ihe  Code  of  Professional  Responsibility    In  par- 

ticul.ir,  this  opinion  will  not  address  the  propriety  of  the  pro- 

[losed  condiiLi  in  relation  to  the  provisions  of  .V//?s.  CikIc  ^r.n  . 

',  25-4  I  (Supp    I^JSl)  (Mississippi  Ethics  Lav. ) 

llie  slated  circumstances  and  the  inferences  arising 
iheielrom  raise  three  ethicaJ  considerations  when  viewed  :n  light 
ol  ihe  prov  isions  of  the  Code  of  Professional  Responsib:I;iy  '-{ 
(he  Mississippi!  State  Bar.  These  are: 

(1)  whether  the  Firm  may  use  the  public  oftlcial's 
11, line  in  its  permitted  advertising,  such  as  on  its  let- 
leihcad.  business  cards,  and  office  plaques,  and  mav 
Mr properly  accept  dual  employment: 

(2)  the  propriety  of  the  representation  by  the  public 
official,  his  law  partners  and  asscKiates  of  State  agen- 
cies and  (if  priv  .lie  clients  appearing  before  State  ag-jn- 
cies;  and 

1  ^)  whether  or  not  the  participation  of  the  public  o\- 
lici.il  under  the  stated  circumstances  in  the  atfairs  cf 
the  Firm  implies  the  Firm  and  the  public  olficial 
member  is  .ible  to  mtluencc  improperh  or  upon  irrele- 
vant grounds  .inv  iribunal.  legislative  bod\ ,  or  public 
official 
F.ich  of  these  cinisider.itions  will  be  addressed  scpara:ely. 

I. 
Practice  of  Law -.Advertising 

The  statctl  circumstances  indic.ite  that  the  public  official 
will  be  actively  engaged  in  the  practice  of  law  uuh  the  Firm 
From  this  statement,  the  Committee  infers  that  the  public  of- 
fice which  Mr      holds  is  .1  p;irt-time  ott'ice  and  does 

not  require  th.ii  Mr    .... be  engaged  in  the  pertormance 

ot  the  duties  ol  that  office  on  a  full-time  basis  or  at  the  ver\ 
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Ii-.isi  Ml  will  |).irlK  i|i:ili' on  .1  ii'i'iil.ii  I>.im\  m  llic 

iiHulin  I  I't  (111-  I  inn's  nixni.il  l>nNnii-ss    llus  |)<)iiion  ol  ihis  opiii 
loa  i\  |)icni:scil  upon  ihis  miik-ist.iinlini; 

DisLiphiiary  Rule  2  H)2(H)  is  dcMfrniin.iiivc  ot  tins  issue 
ll  provides  III  pcTtmcni  pari  ili.il 

"A  lawyer  who  assumes  a  juilieial.  legislative,  or 
public  execuiive  or  adminisiraiive  post  or  olficc  shall 
not  permit  his  name  to  renuin  in  ihc  name  ol  a  law 
I'lriii  or  to  be  used  in  professional  notices  ol  the  firin 
during  any  significant  period  in  which  he  is  not  ac- 
livelv  and  rci^idurly  practicing  law  as  a  member  of  the 
firm,  and  durinj;  such  period  other  members  ot  the  firm 
shall  not  use  his  name  in  the  firm  name  or  m  profes- 
sional notices  ot  the  firm  "  (emphasis  ours) 
riie  aspirational  objectives  ol  llihical  Consideration  2  12 
linds  application  to  this  issue    There  it  is  stated: 

"A  lawyer  occupyiiij;  a  judicial,  lej^islative,  or  public 
executive  or  administrative  position  who  lias  the  right 
to  practice  law  coiicuirently  may  allow  his  name  to  le- 
111. 1111  m  the  name  ot  the  linn  il  he  actively  continues 
to  practice  law  as  a  member  thereol.  Otherwise,  his 
name  should  be  removed  trom  the  firm  name,  and  he 
should  not  be  identified  as  a  past  or  present  member 
ot  the  firm,  and  he  should  not  hold  hiniscll Out  as  be- 
ini;  a  practicing  lawyer." 

In  the  absence  ot  constitutional  or  statutory  imp<iscd  restric- 
tions upon  the  practice  ot  law  by  the  holder  of  the  Lieutenant 
(jovernor's  otfice  and  on  the  basis  of  your  representaiuni  that 

Mr. will  practice  law  on  ti  rei^iilar  and  acme  l>asi\ 

with  tlie  Firm,  the  Committee  is  of  the  opinion  that  it  would 
be  proper  under  the  circumstances  and  assuiiipiions  noted  lor 

Mr. to  engage  in  the  private  practice  of  l.iw  and 

that  his  name  be  used  in  the  Firm's  auihori/ed  advcnising 

The  related  issue  of  the  propriety  ol  ilual  em|iloymcni  hv 
lawyers,  i.c  ,  another  business  or  profession,  was  .iddrcsscd  In 
llic  lllucs  Committee  of  the  Mississippi  State  15. ir  in  ()|Miiion 
N.I  IS.  lendercd  M.irch  16,  1968  This  Coiiimiticc  Iherc  h.ui 
the  lollowmg  inquiry  submitted  to  it 

'Cm  an  attorney  actively  pr.icticc  l.iw  .:iul  .ictivelv 
engage  in  .uuulier  protession  or  a  business  su^h  .is  real 
csi.ite  or  msuiance' 

Answering  this  iiuiuiry.  llie  Committee  o|iiik-iI  th.it  it  u.is 
improper  lor  .i  l.iwyer  to  engage  in  ,i  business  or  .mother  pro- 
fession when  It  IS  t)t  such  a  nature  or  is  so  coikliKied  .is  lo  he 
inconsistent  with  his  duly  as  a  member  ot  the  li.ir  Hie  Com 
mittec  further  stated  that  there  was  nollimg  in  the  Rules  ol  Pro 
fessional  Conduct  (ru)w  Code  of  Professional  Responsibility) 
lo  prevent  a  lawyer  from  engaging  in  an  independent  business 
or  profession  entirely  distinct  from  one  unicl.ited  to  his  law  prac- 
tice, provided  he  in  no  uv;v  uses  such  occnpaiion  lo  advertise 
or  a<i  a  Jceder  lo  his  law  practice.  'I'hc  Committee  in  Opinum 
No  15  set  forth  the  standards  to  be  applied  lo  determine  it  the 
other  business  or  activity  was  of  such  a  nature  or  was  so  con- 
ducteii  .IS  to  be  inconsistent  with  the  lawyer's  duty  .is  .i  member 
of  the  H.ir  .is  follows: 

"(1)  If  a  separate  business  is  clearly  not  necessarily 
the  practice  of  taw  when  conducieil  by  .i  lawyer,  and 

"(2)  If  It  can  Ik'  conducted  in  .iccordance  with  and 
so  .IS  not  lo  violate  the  Canons,  and 

"(  ^)  If  It  IS  not  used  or  engage(f  in  in  such  .i  m. inner 
as  to  directly  or  iiulirecily  advertise  or  solicit  leg,.il  m. li- 
ters for  the  l.iwyer  .is  a  lawyer,  ami 

"(4)  If  il  will  not  "inevit.ibly  sene'  as  .i  leeder  lo  Ins 
law  piacticc,  .iiul 


I  *>  I    II    IS   lii'l    ..'lulli.  U-il    III  .11    lii>m   .1    lj\<\CI  ^    ia.k 
oIlKC 

If  these  guidelines  are  adhered  lo.  nothing  in  itie  Ci>de  "| 

I'rolessional   Responsihilitv    would  prohibit   .Mr 

Irom  relaiiimg  employment  .is  Lieutenant  Governor  anJ  jd- 
gagmg  in  the  practice  oi  law    In  light  of  the  siruciunnc  of  'hj 

relationship  which  Mr. will  (xcupy  with  the  F:rm 

so  long  as  he  serves  as  Lieutenant  (jovernor,  the  Cmr.n.i'.ce 
IS   of   the    opinion    that    adherence    to    such    guidelir.es    by 

Mr. and   the    firm   satisfies   standards   3   and   4 

enumerated  above  .Standards  1  and  5  are  obviously  met  under 
the  submitted  facts  and  standard  2  will  be  addressed  in  the  re- 
m.iinmg  portion  of  this  Opinion. 

Opinions  15  and  35  oi  the  Hthics  Committee  ol  ihc 
.Ml' sissippi  State  Bar,  Lormal  Opinions  1240,  1205,  and  1 134 
.iiul  Informal  Opinions  775  and  931  of  the  .American  Dar 
Association  are  applicable  iii  whole  or  in  part  to  these  issues 
ami  support  the  opinions  c impressed  herein. 

2. 
.Multiple  Representation -Conflict  of  Interest 

The  position  taken  by  the  Firm  and  Mr.  iha: 

It  would  be  ethically  iinpropcr  for  members  of  the  Firm  to  con- 
tinue lo  represent  the  Mississippi  Legislature  and  its  Con:rr:'.i- 
tees  and/or  clients  bclbre  such  bodies,  or  to  accept  such 
representation  after  Mr.  becomes  a  member  of  the 

Firm  IS  correct  in  the  opinion  of  the  Committee. 

Canon  5  of  the  Mississippi  State  Bar  Code  of  Professional 
Responsibility  mandates  thai: 

"A  Lawyer  Should  Exercise  Independent  Professior.jl 

Judgment  On  Behalf  Of  A  Client" 

Canon  H  provides  that: 
"A  Lawyer  Should  .Assist  In  Impro\me  The  LcgjI  S>s!c.-r 

A  consideration  of  the  two  cited  Canons  ar.J  th; 
nisciplin.iry  Rules  propounded  by  the  Supreme  Co'jn  ■':  :'r.: 
Si. lie  o\  Mississippi,  iiwluding,  but  not  limited  to.  DR  5-Ui5i.Ai. 
(Hi.  and  DR  H- 101  (.A  i  i  I ),  place  beyond  question  the  pr.^pr:^- 

i\  of  the  position  i.iken  li>   the  Firm  and  .Mr 

.Mr    ccnamly    would  be  prchibited  as  a  lawser- 

piiblic  official  trom  .:ccepiing  employment  in  his  lawyer  capa.;it> 
In  the  Mississippi  Lepisl.iture  or  its  Committees.  Lik.  .'.i^o.  h; 
would  be  cihicall>  prohibited  under  the  cited  Canons  jnd 
Disciplinary  Rules  Irom  representing  a  cl:eni  beKve  t.^.e 
Lcgisl.iture  or  am  of  its  Committees 

His  ilisqualifiL-ition  m  these  instances  operates  un'j!;r  the 
Code  of  Protessional  Responsibility  as  a  disqualification  of  any 
members  of  his  law  firm  DR  5-105iD)  provides  thaf  "ilif  a 
Liwyer  is  required  to  dacline  employment  or  to  withdraw  from 
employment  under  DR  5-105.  no  panner  or  associate  of  his  or 
ol  his  firm  may  accept  or  continue  such  employment 

The  remaining  int|uir\  concernmi:  the  possibility  or  ^on- 
IIki  oi  interest  concerns  the  continued  representation  of  S'ate 
Departments,  Agencies.  Commissions,  or  Boards  by  the  Firm 
The  Committee  is  mindlul  of  the  self-imposed  restraints  rr.ade 

by  the  Firm  and  Mr that  .Mr.  w  :il  noi 

represent  such  Agencies  or  clients  before  such  .Agencies,  nor 
will  he  share  in  any  ol  the  income  realized  by  other  m.embors 
ol  the  firm  who  continue  to  engage  in  such  practice,  nor  ■■'•li! 
he  he  privv  to  or  ha\e  .uccss  to  .iny  miormation  possess^,!  h\ 
the  Firm  in  its  represeni.iiion  t)f  such  clients  The  Conmittae 
IS  of  the  opinion  tliat  while  such  self-imposed  restriction^  con- 
cerning the  limitation  ot  Mr "s  practice  an^:  his 

divorcement  trom  any  husmess  ciMului-ted  hy  other  menihers 
ot  the  Firm  with  such  \L;e:t^ies  is  laudator).  ;he  man;,'j':  <'■:' 
DR  5-105(D)  must  he  lollowcd  in  rcM-Jution  ol  the  quj-::on 
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iiiidi-l  i..nM.K  i.ilh.n     IImI  '-  I"  -  '^  lli>''  ''  "^'i  "^'i^' 

filiK.ilK  piiiliihiUil  fi'Mii  ,Kn|tlmy  Muli  n-|>ii\(.ni.iiinii  uiuk-f 
I)l<  S  Ill'^lA).  lluii  no  in.rlliT  w  li.il  iiilcrii.ii  ,ii  r.iii^'Cliu-ms  .iic 
m.ulc  hoiui-iii  Ml  •'"^'  ''"■'  '  "111-  'ill  pMiliicis  .11 

.iNsni  i.iifs  i>l  Ins  HI  "t  Ills  liiiii  wniiM  \k-  uii.ililc  lii  .n(.i-|)i  iir 
(.onliiuu'  MK  li  i.-in|>liiyni(.'iil  llic  i|tn-slinii  |iicsciili.-il  llicn  is 
uIiciIr-i   Mi  coiiUI  clhicilly  .k..c|)I  sui.li  c-iu[)lii\ 

luciit  cis  .1  lawyer  vvliiic  he  Dumpies  llic  olliee  iit  LiLHilciiaiil 
(iovcmor. 

At  the  outset  1)1  the  discussion  on  this  ponii,  your  attention 
IS  Jircctetl  to  the  aspirational  objective  ot  Canon  8  as 
nieinoiiaii/ed  in  IX'H-S  tiiat: 

"Lawyers  olten  serve  as  legislatois  or  as  iiokleis  of 
oilier  puhlk  olliees  I  Ins  is  highly  tiesiiahic,  as  law\ers 
are  uniquely  i)iialiried  to  make  sigiiiliLaiit  contrihuiioiis 
to  the  niiprovenienl  ot  the  legal  system.  A  lawyer  who 
IS  a  jiuhlic  otlker,  whether  lull  or  part  time,  should 
not  engage  in  activities  in  which  Ins  |)e(sonal  or  pro- 
lessional  interests  are  or  lorseeably  may  be  in  contlicl 
with  Ins  ollicial  duties." 

(anon  6  ol  the  Canons  of  I'rolessioiial  Liliics  ot  the 
American  Bai  A'.soi.  latioii  (the  predcessor  lo  Canon  .'i  of  the 
American  Hai  Associalion  Cotle  ol  I'lolession.il  Kesponsibili- 
ty)  provides  in  peilineni  jiart  that 

"It  is  uii()rolessional  to  represent  conlliLiing  interests, 
cxccfit  by  express  consent  ol  all  concerned  given  alter 
a  full  disclosure  ol  the  lacts.  Withm  the  meaning  ol 
this  Canon,  .i  l.iwyei  represents  conlliciin!;  iiuerests 
when.  Ill  belialU)!  one  client,  ii  is  Ins  duty  lo  contend 
tor  ih.it  which  iliiiy  lo  anothei  ..licnl  iet|uircs  him  lo 
oppose  " 

The  .Amcric.m  liar  Association  Commiuce  on  Lihics  and 
Piolessional  Responsibility  addressed  the  dictate,  o|  C.mon  t) 
m  Intormal  Opinion  X.S.5  insolar  as  the  C.iiinn  .ijiplicd  lo  '.ic  ■ 
I  U.I  I  ,iiid  (lossibic  con  tl  ids  ol  interest"  oT  .i  l.iv^ycr  m  |  nblic  ol- 
licc     Ihcrc,  ih,ii  Commiiiee  ojiined  in  p.iii  as  lii|lu".s 

"(ienci.illv  speaking,  .my  persons  in  pubhi  i'IIkcs. 
mcliulinr,  .itlonieys.  h.ivc  .is  ihcir  pnm.iiy  diiiv  th.ii  ot 
perlomimj;  the  liinciions  ot  the  oltice  in  .i  wholly 
honesi,  imp.irti.il.  .iiul  ethical  mannci 

"Under  both  llie  loregoiin;  C.inons  ('>  .md  <7)  the 
duties  and  cons uli'i.i lions  ot  possible  c  on II ids  .ire  sue  h 
lli.ii  wh.ii  ,1  l.iw  ',  ci  e  .miioi  ilo  bd  .iiise  ol  these  ethic. ils 
piecepts  icLjimr  lo  oiher  p.iiiies  neilhei  his  |).irtner, 
his  associ.ile,  nor  one  wiili  whom  he  sh.nes  otiices, 
m.i\  do 

"It  there  is  no  conllici  ol  interest  nor  violation  ol 
confRlence,  :iii  attorney  wlui  h.i|)|x;ns  to  be  ,iii  .i[ipoiniee 
ot  .1  nuiyiir  m  one  c.ipacily  iii.iy  proivrly  .ippe.ir  belore 
other  .ippoiniees  or  appointed  Ixnlies  ol  the  s.ime  m.iyor 
in  other  related  boards,  or  otiices.  or  courts,  .ind  may 
likewise  make  cl.niiis  against  the  city  in  fields  which 
are  not  rel.ited  to  his  oltice  in  tlie  city 
Application  ot  the  principles  iliscnssed  hereinabove  le.uls 
the  Committee  lo  the  conclusion  I'l.it  Mr  _.  .  .         would  be 

prohibited  trom  practicing  belore  a  .Sl.ite  Hoard.  IX'panmcnt, 
Commission,  or  Agency  ol  the  State  ol  Mississi|)pi  o|  which 
his  oltlcial  duties  retiuired  him  lo  serve  as  or  appoint  .i  member 
olOr  to  pertorm  any  other  active  duties  in  connection  with  the 

functioning  ol  sue  1)  Agency    It  lollows  ili.it  Mr.  . 's 

(lisc|ualiflcation  would  prohibit  .my  p.iitners  or  associates  of  his 
law  tlrm  from  pr.icticing  law  [lelore  such  Agencv 

However,    if  .Mr, 's  ollici.il   duties  ,is   lieu- 

icn.mt  Ciuveiiioi  ot  the  .St.ite  ol  Missis-.ippi  r.nsed  no  contlicl 
Willi  his  lepieseni.itioii  of  the  .Agency  iisell,  then  b,ised  on  the 


.uiilioi  iiies  1.  lied  .ibov  e  .  no  ^  niiilu  i  >  I  iiiiei  .-si  u  .>...o     v.- 1  .:■ 
ihe  ie|Meseiiiaiion  by  ilie  turn  \>.ould  not  einisinute  uneth.^j 
coiklud.  provided  thai  the  considerations  addressed  in  the  ih:rj 
poition  ol  this  Opinion  do  not  in  and  ot  themselves  priihibn  sc.  • 
ic|iieseni.ilion 

In  summarv,  .is  long  as  .Mr \  duties  to  t^.• 

public  as  Lieutenant  Governor  and  his  duty  to  his  c!,--nts  as  j 
Liwyer  do  not  conflict,  his  representation  of  clients  belore  Stale 
Departments,  other  than  the  Legislature  and  its  Committees. 
does  not  violate  tfie  Code  of  ProtcssionaJ  Responsibility  So  long 
as  his  representation  of  such  State  Departments  and  cr  clients 
before  such  Stale  Dcpanmcnts  permits  him  to  have  a  free,  irr,- 
partial.  and  unbiased  attitude  toward  the  enactment  of  laws 
governing  the  operation  and  conduct  of  the  Departmcnis.  the.-. 
no  conflict  of  interest  would  e.xist.  Whether  such  conflict  d:d 
exist  would  be  a  question  that  the  lawycr-publie  official  vvould 
have  to  answer  on  a  case  to  case  basis. 

Finally,    the    Committee    again    acknowledges    that 

Mr. and  the  Firm  have  established  an  intra-finr. 

policy  under  the  terms  of  which  Mr.  volur.ianiv 

agrees  that  he  will  not  represent  any  State  Departments  or  cber.o 
before  such  Agencies,  will  not  panicipate  in  the  fees  eame " 
by  other  members  of  the  Firm  by  virtue  of  such  representation, 
nor  will  he  advise  clients  of  the  Firm  or  be  privy  to  any  infor- 
mation gained  by  other  members  of  the  Firm  in  such  represen- 
tation As  noted  above,  these  precautions  against  th.e  "appearance 
of  im[)ropriety"  are  to  be  looked  on  with  favor.  The  deter- 
minative  issue   concerning  conflicts,   however,    is   whether 

Mr. would  be  disqualified  if  he  did  in  fact  propose 

to  engage  in  the  representation  whjch  other  members  of  the  Furr: 
propose  to  do. 

Under  the  hypothesized  circumstances  submitted  and  sub- 
lect  to  the  conditions  and  limitations  noted  in  this  ponion  of 
ilus    Opinion,    the    Committee    is    of    the    opinion    that 

Mr __could  ethically  undenake  such  representa:;on 

To  leinforce  what  has  been  said  hereinabove,  the  final  test  must 
be  .is  set  forth  m  lormal  Opinion  315  of  the  .■\rr.srican  Bar 
Associ.ition  concernng  an  inquiPr'  as  to  whether  a  tlrm.  whose 
partner  has  been  elected  to  the  office  of  governor  ot  a  statJ. 
could  continue  his  name  in  the  firm  name  There  it  was  ^x.ii 
in  part' 

"(I)f  the  n.ime  ot  the  oltice  holder  is  retair.-d  :n  the 
firm  name,  then  the  tlrm  must  be  extremely  careful 
to  avoid  .my  representation  which  will  or  micht  ap- 
pear to  b  •  in  contlicl  with  the  duties  o\  the  governor 
where  there  might  be  any  possible  statuton.  or  ethical 
conflict    At  any  time  when  it  appears  th_.  such  con- 
tlict  might  appear,  the  firm  must  disqualifv  iiself  " 
J. 
Duty  of  Lawyer  -Public  OfTicial 
Two  tunher  ethical  considerations  arise  under  the  stated 
tactual  situatuni  concerning  the  duty  imposed  uptin  a  lawye.- 
who  also  serves  as  a  public  official  under  the  Code  oi  Profes- 
sional Responsibility. 

Disciplinap.  Rule  8  101(A)  of  Canon  8  oi  the  Code  of  Pro- 
fessional Responsibility  governs  the  disciplinary  enl'orccab!e 
obligation  of  ,1  lawyer  who  holds  public  office  There,  it  is 
slated 

"(A)  A  l.iwyer  who  holds  public  office  shall  not; 
'( I)  Use  his  public  position  to  obtain,  or  attempt 
to  obtain,  .i  special  advantage  in  legislative  matters  for 
himself  or  tor  a  client  under  circumstances  where  he 
knovvs  or  It  is  obvious  that  such  action  is  nm  in  the 
public  interest. 

"(2)  Use  his  public  [>osiiion  lo  influence,  or  jticr^ri 
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til  inlhu'iKc.-.  .1  lrit>iiii.il  lo  .iil  in  l.ivor  nl  .1  ^  luiil 

•■(.<)  Aiicpt  anylhinn  dI  value  Irum  .iiiy  [K-rsun 
ulicii  itic  l.iwvcr  krn)ws  or  ii  is  dhvioiis  ili.it  the  otior 
IS  lor  llic  pur|)o.sc  ol  mducnciiig  Ins  action  as  a  public 
otliiial  " 
*'         Uiulcr  tlic  manilatL-  ol  Canon  ^>  that  "(A)  lawyer  should 
avoid    even    the    appearance    ol    professional    impropriety". 
Disciplinary  Rule  '>()!  provides  in  jiarl 

"(C)  A  lawyer  shall  not  state  or  imply  that  he  is  able 
to  influence  improperly  or  upon  irrelevant  grounds  any 
tribunal,  legislative  bcxly,  or  public  official." 
As  is  evident,  these  two  ethical  considerations  are  closely 
related  lo  .mil  have  a  bearing  u[X)n  the  pieceding  quesion  under 
discussion    I'o  the  extent,  if  any.  that  the  liypothesi/ed  conduct 
would  be  prohibited  under  these  iwo  Disciplinary  Rules,  such 
conduct  would  also  be  unethical  under  Canon  5  and  the  ()crii 
nent  Disciplinary  Rules  thereunder 

This  Committee  in  the  past  has  been  called  upt>n  to  address 
its  attention  to  the  extent  which  certain  lawyer-public  otticials 
could  engage  in  the  practice  of  law  with  propriety  This  ques- 
tion was  addressed  in  Opinions  26.  30.  31.  35,  37,  38,  43,  54, 
55,  and  58  of  the  published  Opinions  of  the  Ethics  Committee 
of  the  Mississippi  State  Bar  Association  Of  these  ten  publish- 
ed Opinions,  only  Opinion  35  \va.s  concerned  in  any  respect  witli 
the  situation  where  the  lawyer  was  a  member  of  the  Slate 
legislature,     which    position    is    the    most    analogous    to 

Mr. 's  public  office.  However,  even  Opinion  35 

(iocs  not  directly  address  the  issue  presented  here  1  he  Com- 
mittee there  only  noted  that  "(1)1  is  aware  that  there  is  no  pro- 
hibition ag.imst  a  lawyer  wlio  regularly  practices  rem. lining  as 
a  member  of  his  l.iw  firm  while  serving  in  the  legislative  body." 
J'robably  the  most  definitive  ethical  opinion  lelating  lo  ihc 
lossible  conflicts  existing  when  a  lawyer  in  active  practice  also 
serves  in  a  st.iio  legislature  is  Informal  Opinion  1182  of  the 
American  B.n  Associ.iiion  Committee  on  Ithics  .iiul  i'rolcs 
sii'ii.il  Responsibiliiy  leiidered  December  5.  1971.  There,  tli.it 
Committee  w.is  presciiied  with  a  series  of  (|uestioiis  concern- 
ing the  perimeiers  in  which  a  lawyer  legisl.iior  could  represeni 
priv.ite  clients  without  viol.iting  the  disciplin.iry  mandates  of 
l)R  K  lOKA)  (I).  (2)  and  (3) 

Due  to  ihc  ile.irth  of  definitive  opinions  concerning  the 
cihic.il  considerations  f.iced  by  a  l.iwyer  legisl.itor  in  Mississippi, 
the  Coinmillec  (eels  lh.it  an  in-depth  review  of  AHA  l.ilormal 
Opinion  1  182  is  m  order  here 

The  first  tiue  .lion  directed  to  that  commitice  was  whether 
.1  lawyer  who  is  a  member  of  a  legisl.itivc  body  should  accept 
.1  retainer  or  other  compensation  from  a  client  who  is  likely  to 
Ik-  affected  by  the  passage  or  defeat  of  projxiscd  litigation.  Citing 
Dr  8  101(A)  (I)  and  (3),  the  ABA  commillce  opined  that  the 
Code  of  f'rofessional  Responsibility  did  not  contain  .1  provision 
ili.it  wduld  necessarily  and  alw.iys  prohibit  .1  law\er's  reprcsent- 
inr,  cuhcr  an  mdividu.il  or  an  organi/.ition  whose  iiilereMs  might 
l>e  .illectoil  by  the  p.iss.ige  or  defeat  of  |iro|i<iscd  legislation  [X'lul 
mg  111  the  boily  wherein  the  lawyer  is  .1  member  It  w.is  slated 
th.it  the  prohibition  of  DR  8  101(A)  ( ^)  .igainst  a  lawyer  public 
otficial  accepting  anylliing  of  value  when  he  knows,  or  it  is  ob- 
vious, ih.ii  the  offer  is  for  the  purpose  of  influencing  his  ol- 
licial  action  diK-s  proscribe  the  acceptance  of  a  lendereil  retainer 
il  t.Kts  exist  which  make  it  obvious  that  lh.it  w.is  the  puqiose 
ol  the  tender  or  that  the  lawyer  .iciually  knew  its  purpose  In 
iich  ,1  sitii.ition,  acccpt.ince  of  the  tender  woukl  he  in  violatio.n 
die  disciplinary  rules  of  the  Code  of  i'/olessional  Respon 
p^ibihty.  I'urlher.  the  committee,  citing  DR  8-10l(A)(l), 
recogni/ed  that  a  lawyer  public  oll'ici.il  could  not  use  his  public 


pnsiiiiin  lo  nht.iin  .1  sjvi.  i.il  aiK.iniage  in  legisl.iiiu'  nialiers  t.-r 
himself  or  (or  a  client  when  he  knows,  or  it  is  obMous.  iha! 
sucti  Kiurse  of  action  is  not  m  the  best  interest  oi  the  public 
The  committee,  coiicentraimg  on  the  key  phr.ises  m  this 
disciplinary  lule.  1  e  .  "special  advantage"  and  'not  in  the  puhi;^ 
interest"  held  that  subdivision  (I)  could  not  be  inierprelcd  as 
lieing  a  blanket  prohibition  agamst  representation  by  a  lav«.\er- 
legislator  under  the  circumstances  being  considered  for  the 
follcjwing  reasons: 

"(1)  If  the  committee  that  drafted  the  Cixic  had 
desired  for  it  to  include  such  a  blanket  proscripuon. 
iliat  committee  could  and  would  have  simply  siatcd  that 
a  lawyer  while  scrying  as  a  member  of  a  legislature 
shall  not  represent  a  client  who  is  likely  to  be  affected 
by  the  passage  or  defeat  of  proposed  legislation,  and 
(2)  to  interpret  Subd.  I  as  constituting  such  a  blanket 
proscription  would  make  it  a  drastjc  measure,  for  there 
would  be  extremely  few  clients  whom  the  lawyer- 
legislator  could  represent." 

The  committee  then  held  that  the  term  "special  advantage' 
iiiusi  be  construed  as  refciring  to  a  direct  and  peculiar  advan- 
tage and  "not  in  the  public  interest"  must  be  construed  to  refer 
to  legislation  "clearly  inimical  to  the  best  interest  of  the  public 
as  a  whole".  The  committee,  recognizing  that  the  aspirational 
objective  of  EC  9-2  does  not  state  a  basis  for  lawyer  discipline. 
opined,  however,  that  the  elhicJ  consideration  did  give  guicLuice 
to  the  lawyer-legislator  when  it  says  "("VV)hen  explicit  ethical 
guidance  does  not  exist,  a  lawyer  should  determine  his  conduct 
by  acting  in  a  manner  that  promotes  public  ccnt'dencc  :n  the 
integrity  and  efficiency  of  the  legal  system  a.nd  the  legal 
profession." 

Secondly,  the  committee  was  asked  to  express  its  opinion 
on  the  ethical  considerations  where  the  compensation  cf 
members  of  administrative  boards  is  fixed  by  the  legislature  or 
their  appointments  are  subject  to  such  approval  whcthc.-  a 
l.iwser-legislator  should  appear  before  these  administr-!i\e 
boards  in  behalf  of  private  clients. 

Citing  DR  8-101(a)  (2).  the  committee  recognized  that  a 
lawyer  cannot  ethically  use  his  public  position  to  influence  a 
tribunal  to  act  in  favor  of  a  client  Recognizing  that  practice 
before  such  a  board  by  the  lawyer-legislator  would  place  him 
111  a  strong  or  powerful  position  to  "use  his  public  pos:t:>'n  to 
influence  the  board  in  his  favor",  the  committee  stated  thjt  no 
categorical  answer  could  be  given  to  the  question  due  to  the 
fact  that  in  each  case  it  would  depend  upon  whether  the  la.wcr 
did  in  fact  cither  influence  or  attempt  to  influence  the  b.^ard 
Therefore,  the  committee  could  not  definitely  answer  the 
inquiry 

The  third  question  presented  to  the  ABA  committee  v'.  h;ch 
IS  peninent  to  this  inquiry  concerned  the  propriety  of  the  ac- 
ceptance by  the  la\^yer-leglslator  of  legal  emplovment  b>  ;he 
state  or  by  one  of  its  agencies.  The  committee  opined  thji  no 
Disciplinary  Rule  "necess.inly  prohibits  a  legislator  from  be- 
ing employed  in  another  capacity  by  the  state."  However,  draw- 
ing attention  to  Ethical  Consideration  8-4,  the  Comminee  n  ted 
that  under  the  stated  circumstances  a  lawyer  must  be  ca'ctui 
10  identify  the  capacity  in  which  he  appears,  whether  on  behalf 
of  himself,  a  client,  or  the  public 

Finally,  the  Committee  was  asked  to  express  its  opinion 
on  whether  the  same  rules  apply  to  a  law  panner  of  -he 
legislator 

The  Committee  stated  ihai  "(W)hile  the  question  is  not  v.^m- 
pletely  (ree  from  doubt"  the  same  considerations  v«,ould  .ipplv 
to  a  law  p, inner  of  the  legislator 


Mi  ssissippi 
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Hascil  upon  the  lorcgouij;  .<|)iiuon.  itus  Coinniillce  is  ol  ihc 

i)|)ini.)n  thai  neither  Mr    ..-.nor  his  l.iw  partners  are 

proscribed  Iroin  engatinij;  in  the  practice  of  law  in  the 
liyp<)ihesi/cd  siiuaiiun  provided  the  ladual  circumstances  of  any 
particular  incident  ol  representation  did  not  violate  the  dictates 
ot  the  disciplinary  rules  cited  in  Ihc  torcgoing  ABA  opinion  or 
I)R9-1()1(C). 

{ivery  lawyer  is  under  a  professional  obligation  to  aspire 
to  the  principles  of  the  Canons  of  the  Code  of  Professional 
Responsil)tlity,  one  of  which  (Canon  9)  provides  that  "A  Lawyer 
Should  Avoid  liven  the  Appearance  Of  Professional  Impropri- 
ety." Observance  of  and  adherence  to  this  principle,  while  ap- 
plying equally  to  all  members  of  the  pro'fcssion,  probably  at- 
tains more  significance  when  the  lawyer  also  happens  lo  be  an 
elected  public  official. 

While  the  Committee  is  of  the  opinion  that 
Mr. could  engage  in  dual  employment  while  serv- 
ing as  Lieutenant  Governor  of  the  state  without  violating  the 
disciplinary  rules  and  principles  of  the  Code  of  I'rotessional 
Responsibility  under  the  circumstances  and  in  the  situations 
discussed  hereinabove,  the  Committee  is  ot  the  opinion  that  the 

willingness  ol  Mr        ^ lo  lorego  I'rivate  employment 

in  the  areas  indicated  and  the  siruciurrng  of  the  firm  so  as  to 
insulate  him  from  all  connection  with  ihc  lirm's  representation 
of,  again.st.'or  before  legislative  or  executive  bran  hes  of  the 
state  government  disjx-ls  any  conceivable  appearance  ot 
impropriety. 
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Opinion  (5)  Appearance  of  impro- 
priety; Conflicts  of  interest;  Legisla- 
tor, lawyer  serving  as.  Members  of  a 
firm  may  not  appear  before  a  city  coun- 
cil of  which  one  member  of  the  firm  is  a 
member,  even  when  that  member  ab- 
Btains  from  ony  discussion  or  voting  on 
the  matter,  and  members  of  the  firm 
mny  not  appear  before  boards  appointed 
by  the  council.  DR  5-105(D);  Canon  9. 
(10/23/81) 
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SyiH)psir<:  >K-inlKis  ..I  iIk-  Liu  finii  III  ,1  Lnwi  i  Ui^islaiitr  iiki\  iidI  ii.iiu'^i-'ni  privad-  v.liciiis  he  lore-  ilu- 
liLii-^ljiuic  III  .1  I>l;i->1.u  nc  1 1  unniii  Ui 


()pliil)>n:  A  l,i\\\ii  who  r.  *  iiii-.i(iiniiL',  MiiiniiiL;  lur  ihi 
l.«.  l;i^Iji  111  c  .isks  whi'ihii  iiuinhcis  nl  lu-^  limi  will  hv-  .ihU 
i<)  \.ni^au;i;  in  lohhvTiikj  (.ilniis  .ind  ilic  pir-^L'ni.ii  n  m  nl 
L\i(lcn<.  c    hcloro    Iol;i^1.ii  iw   voiiiuiiiuo'   il    ilu     LiwAcr    i-> 

In  '  )pmu)ii  .No    7(>- 1  J.  ihi-^  (  dhuiiiiici.-  vxpluu  li  iIk   n- 

■-tin.ii(iiis  iinjHJScd  In    ihc  <  Ode  ol   I'lote-.Moiuil   k't-^imii- 

Mhiluv  nil  (lie  prULlKC  l)v  a  lawvcr  who  i-^  ah^o  a  ieuJisKiior 

i)a-^cil  on  ihc  icli-wun  (Jiiuuoii^.  ot  ihc  AHA  1  jIiils  <  oiniui!- 

t>c.   iliL  eoiiuniitL-c  louud  no  per  se  (li-^(jiialirn.anoii  niics 

cxccpi   wIktc  (he  Ick^isLuor  represents  a  pinaii.   i  hem   lo 

Lli.iJIeni^e  ilie  consiitni lonality  ol  a  law  enaLied  while  ihe 

iau-ver  is  in  die  lei^slaiure    'Hius.  ihere  i->  no  pei   ^-e  dis- 

tjuaht'ieatioii  of  a  lauyer-leLjislator  h(jiii  leple'^elltl^L;  eiiiii- 

Hial  lielentKuus.   rc|jres«.-iiniiL;  pinate  eheiii-.  helofe   -^taie 

adininistrauvc  ai^cneie-.  or  represeiuiiiL;  innate  elieiiis  m 

eiiuneiii   doinain  proceedings  m  whieh  ihe  -^(ate  is  an  o|>- 

posin^  party     However,   the  opinion  eni|)hasi/i  s  that   the 

law\er   c  lUinot    primde   i  epresentaiion    wheie    ilie   lontlKt 

l)etween  his  [mblie  dunes  and   the   lespoiisil  ulii  le-.   to  his 

i.lieiu    IS    sikIi    that    he    eaiinot    distharLje    hwili     See    I  )R 

•  ■'-101(A)     Nor   «.ai»-Jie    piovuie    lepieseniai  h  ui    where   he 

Would   use   his  jiositioii  <r.  a   lei^islalor  to  nillihihe,   oi     ii  ■ 

leiiijit  til  induenee.  a  tnininal  to  a>.  i  in  tavni  ot  hiin-^ell  or  a 


eheni  "^ee  DR  M-I(M(AK~)  Anv  dix,|,uiJitleai  mn  ■.:!:; 
on  the  la\\\er  applies  to  ineniher'-  ol  lii->  tinn  >>.i 
5-105(1)) 

ITie  -situation  in  this  request  is  distuiiliushai)le  Iro;;; 
111  the  eailier  opinion  ol  the  ("ominittee  Here,  the  role 
lliet  IS  more  diieet  and  the  ap|)earuiiee  ot  misu--e  ol  a  j 
position  Would  be  lyeater 

Mueh  ot   till'  earlier  o|)tnion  iiu'oKed  iiueqiretaiin: 
Dti  8-101(A)    lliai  nile  prolubits  use  of  public  ol.'-. 
iilain  lor  hinisell  or  a  client  where  such  use  is  not   :: 
public  iiueiest.  use  ot  the  [lublic  posmon  to  mtlne;; 
tiilmnaJ  toi  a  client,  and  acceptance  ot  an\iiiini;ol  voi; 
inlliieiKe  his  (.ondiict  us  u  [>ublic  olficioi.   It  seeir.- 
thai   till-,  rule  wouJd  prohibit  the  lawyer  trom  represe: 
clients  belore  .i  lei;]slatne  conuniitee  wiiUe  ^ervinc 
member  ol  the  le^^islatiire.  It  would  be  djiTiculi.  il  !:• 
possible,  tor  the  lawyer  to  separate  his  [lublic  po-mo:; 
his  action  on  beludlOt  the  client. 

.\H\  InlonnaJ  (Dpimon  1182  (1971)  hnds  that 
5  105(1))  proiiibits  a  law  [lartner  ot  the  law\er-lei:;si 
trom  doiii^  .uu'ihimj  the  law-\-eT-lei;islator  could  im: 
SiiKc  tlie  leL;islator  is  d]S(}ualit"ied  trom  represent  mi;  ci. 
beloie  ihe  legislature,  members  ot  his  tunii  are  djsquo:: 
Hie  aii->wer  to  the  question  asked  is  no 
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Stephen  J.  TolLeyrj     „^^. 
As  si  17.  tan  I;  Dar  Counsel 
Virginia  State  liar 
r.uitc    1G22,  700  Build  i.ny 
7  00  East,  Main  Street 
Kichmond,  Virginia   23219 


V'^ 


cw 


I)r-ar  Steve: 

Thank  you  for  your  lc?ttor  of  February  G,  1981,  re- 
garding a  l^iwyer  acting  as  a  lobbyist  when  a  mombor  of  his 
firm  is  a  member  of  the  legislature.   The  Ethics  Opinion  No. 
6  8  you  sent  me  dated  Scptc^mber  25,  1956  does  discuss  that 
question  in  its  Incjuiry  No.  9. 

Since  this  opinion  is  25  years  old,  I  would  like  to  get 
an  informal  opinion  from  the  State  Bar  Legal  Ethics  Com- 
mittee. This  opinion  suggests  that  it  is  alright  in  "a  rare 
and  random  case"  but  such  conduct  is  not  condoned  in  practice 
Tliis  opinion  predates  the  recent  disclosure  statutes. 

The  quc^stion  specifically  would  be,  is  it  proper  or 
iraproper  for  a  lawyer  to  act  as  a  lobbyist  when  a  member  of 
his  firm  is  a  member  of  the  legislature?   Is  it  improper  if 
(1)  the  legislator  makes  full  disclosure  as  does  the  lobbyist 
on  all  statutory  dir;closuro  forms,  and,  in  addition,  (2)  the 
locjislator  refrains  from  voting  on  measures  affecting  the 
ijitcrest  of  the  lobbyist. 

Sucli  disclo.surc^  is  made  by  members  of  state  agency 
boards  who  refrain  from  voting  on  contractural  matters 
between  that  agency  and  a  corporation  of  which  they  are  a 
director.   Legislators  also  usually  refrain  from  voting  on 
matters  affecting  institutions  with  v;hich  they  are  connected 
.suc:h  as  when  a  legislator  is  a  bank  board  member. 
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l.Ko    (7S37       -  CONKLICl    OF    INTtKtSTS 

LODDYING   BBFORE    LEGISLATIVE    BODIES 

It    le    Improper    for    an    attorney    to    lobby   before    the    General    Assembly  or   other 
legislative    body   wtien    the    lobbyist's    law   partner    Is    a  member    of    that    elected 
body.       Furthermore,    the   Virginia   Comprehensive    Conflict    of    Interest    Act    does 
not    obviate    this    conclusion   nor    in    any    way   diminish    the    professional 
responsibility   of    the    attorney.       ( DR    9-101(C),    LEO   <?188,    and    LE-IO   #136 
(withdrawn    for    reconsideration   9/8/83)] 


Committee   Opinion 
January    18,     1984 
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Jay    Cop     om      \V 
•IP  AX.   V  A       i  JO  JO 


vij.  II  HI  m  n  It  lu  c  a  1 1 II    lU    n  i  r  ij  i  u  ui 

VIRGINIA  STATE  BAR 


.  r    f  :  »  V 


Wu  I  i»M    It     l\<»  r.    r.   • 

ri    r.  »MuiL  cifL-s    «>•    111. I  I  IK 

MiCMAtL    L      niCSOr.     SA*    COUM»«l. 

^  QUIie    1031.    70O    nulLOING 

TOO    lASr    M*IN    SlflEtr 
BICMMOHO.   vmciMIA    3Jj:» 

Rt'tTT'?'E  D 

^AN  1  5    1986 
G£rVERAL  RCSL^i^CH  DIVISION 


}  LEGAL  ETHICS 


Denr 

TIic  Legal  Etliics  Ccxmlttce  lias  considered  your  inquiry  of 
February  20,  198 L,  concerning  the  propriety  of  a  lawyer  acting  as 
a  lobbyist  ^^icn  a  n-anber  of  Ms  firm  serves  in  the  legislature. 
The  Corrmittce  is  mindful  of  Legal  Ethics  Opinion  No.  68  expressing 
the  view  that  such  conduct  is  not  per  se  unethical.  In  Legal  Ethics 
Opinion  No.  136,  however,  a  very  restrictive  view  was  expressed 
concerning  the  propriety  of  a  lax-zyer  appearing  before  the  governing 
body  of  a  municipality  of  which  his  law  partner  is  a  marber,  even 
if  tlio  latter  abstains.  Ue  have  also  considered  Ethical  Considerat- 
ions 8-8  and  9-2  and  Disciplinary  Pule  8-101(A)(l).  Having  considered 
these  authorities,  it  is  our  opinion  that  it  is  inproper  for  a  la^vyer 
to  lobby  v;hen  his  partner  is  a  member  of  the  legislature,  regardless 
of  disclosure  and  abstention  by  the  legislator  and  disclosure  by  the 
lobbyist. 


Very  truly  yours, 


Lex  T.  Ma^^o,  Jr. 
Chairman 


All^ljr/jr 
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December    21,    1983 

LL  1^  53T 


nr .  niKc  hagsoy 

Virginia  State  Bar 

700  Building 

Riclunond,  Virginia    23219 

Dear  ;ir  .  rvigL,by  : 

Per  our  conversation  1  am  rcGubmitting  the  information  that 
requested  at  an  earlier  date.   It  was  as 
follows : 

Reference  wai.  made  to  Legal  Ethics  Opinion  No.  136 
dated  November  27,  1964.   An  opinion  would  be  appre- 
ciated as  to  whether  such  Legal  Ethics  Opinion,  sp>ecif- 
ically  the  second  inquiry  dealing  with  appearances  before 
City  Council  or  committees  of  that  Council  for  the  pur- 
poses of  advocating  passage  of  legislation,  is  still 
applicable  arid  in  full  force  and  effect.   The  specific 
inquiry  is  whctlicr  the  reasoning  of  the  Opinion  would 
still  be  applicable  in  view  of  recent  decisions  relat- 
ing to  lawyer  advertising  and  solicitation  or  by  passage 
of  t_hc  Comprehensive  Conflict  of  Interest  Act  or  for  cny 
other  reason.   Because  time  is  of  the  essence,  we  would 
appreciate  as  an  immediate  response  as  possible  to  this 
inquiry . 

Thariking  you  in  advance  for  your  cooperation,  I  am 

Sincerely , 
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H.rt..   Va  liPV 


'  l>int  Ur.<  Mci 


Virginia  State  Bai* 


Pic>jTior^^  Vjrfir.j  :\.io'  Kt  •}<  :x  . 


STANDING  COMMITTEE  ON  LEGAL  ETHICS 


Lttt531 


January  18,  1984 


■i ,  Esquire 


D(?ar  h'i 

'i'his  is  in  response  to  your  letter  of  December  21, 
1983  to  the  Virginia  State  Bar  in  which  you  inquire  as  to 
the  propriety  of  an  attorney  appearing  as  a  lobbyist  before 
a  legislative  body  in  v;hich  his  law  partner  serves  as  a 
member . 

DR  9-101(0  of  the  Virginia  Code  of  Professional 
Responsibility  provides: 

A  lawyer  shall  not  state  or  imply  that  he 
is  able  to  influence  improperly  or  upon 
irrelevant  grounds  any  tribunal,  legislative 
body,  or  public  official. 

Informal  Opinion  No.  136  (1964),  subsequently  with- 
drawn for  further  consideration,  indicates  a  prior  interpreta- 
tion of  the  Committee  in  a  similar  situation.   In  that  opinion, 
the  Committee  concluded  that  it  v.ould  be  improper  for  an 
attorney  to  appear  before  the  city  council  whose  membership 
included  his  own  law  partner. 

m  Legal  Ethics  Opinion  No.  188  (1982)  ,  the  Council 
affirmed  the  r econunendat ion  of  the  Corrjr.ittoe  that  it  would  be 
improper  for  a  town,  county  or  Commonwealth's  Attorney  to 
defend  criminal  cases  in  the  jurisdiction  where  he  had  public 
responsibili  ty . 
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Ptiyc    'J'wo 
January    18,    1984 


tcqui  r e 


Part  of  the  reasoning  of  the  Corr.H'i  ttee  was: 

Fuithcr,  It  represents  an  exploitation  of 
his  public  office,  either  real  or  apparent, 
where  lie  appears  in  the  same  jurisdictions 
where  he  regularly  prosecutes.   The  same  is 
true  as  to  county,  city  and  town  attorneys 
if  such  attorneys  defend  criminal  cases  in 
which  there  is  alleged  a  violation  of  county, 
city  or  town  ordinances.   Everi  v.hcre  the 
attorney  is  not  regularly  involved  in  the 
prosecution  of  the  violation  of  such 
ordinances,  there  is  the  appearance  of  a  con- 
flict of  interest  in  that  he  represents  both 
the  town  aid  the  defendant. 

In  the  same  opinion,  the  Committee  concluded  that 
"where  a  member  of  the  firm  is  precluded  under  this  opinion 
from  representing  criminal  defendants,  all  members  of  the 
firm  arc  disqualified  in  the  particular  case." 

It  IS,  therefore,  the  opinion  of  the  Comriittee 
ttiat  it  is  improper  for  an  attoincy  to  lobby  before  the 
General  Assembly  or  other  legislative  body  when  the  lobbyist's 
law  partner  is  a  member  of  that  elected  body. 

Ke  do  not  believe  the  Comprehensive  Conflict  of 
Iritcrcst  Act  obviates  this  result  or  in  any  way  dir.inishes 
the  professional  responsibility  of  the  attorney. 

Very  truly  yours. 


Phil  lip  c.  Stone 
Chai  rman 


PCS:pIc 

cc:       r^cmbcrs   of    the    Committee 

v4'iichael    L.    Pigsby,    Esquire 
Rhetta    V, .    Daniel,    Esquire 
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STATE  OF  NORTH  CAROLINA 
LEGISLATIVE  RESEARCH  COMMISSION 

STATE   LEGISLATIVE   BUILDING 
RALEIGH   27611 


MEMORANDUM 

DATE:      January  20,  1986 

TO:        Members  of  the  Legisla^tive^  Ethics  and  Lobbying 
Committee  ^^\\ 

FROM:      Terrence  D.  Sullivan,  Committee  Counsel 

SUBJECT:   Additional  meeting  materials  for  January  24  meeting 


Enclosed  are  additional  materials  for  your  consideration 
prior  to  the  January  24  meeting. 

There  are  two  opinions  issued  by  the  Special  Ethics  Sub- 
Committee  of  the  North  Carolina  State  Bar  on  the  subject  of 
conflicts  of  interest  where  officials'  law  partners  appear  before 
governing  bodies  on  which  the  officials  serve.   The  first,  CPR 
290,  issued  January  14,  1981,  said  that  "(a]n  attorney  may  not 
appear  before  the  governing  board  of  any  county  or  municipal 
corporation  or  represent  any  county  or  municipal  corporation  or 
its  governing  board  when  his  partner,  associate,  or  employee  is  a 
member  of  the  county  or  municipal  governing  board."   A  revision 
to  the  CPR  290  was  issued  on  October  14,  1981.   The  latter  ruling 
was  that  an  attorney  could  ethically  appear  before  a  county  or 
municipal  governing  board,  or  State  or  Federal  legislative  body  on 
which  his  law  partner  serves  providing  that  the  official  (1) 
disclose  in  writing  or  in  open  meeting  to  that  governing  body  or 
entity  his  relationship  to  the  matter  involved,  (2)  refrain  from 
any  expression  of  opinion,  public  or  private,  on,  or  any  formal  or 
informal  consideration  of,  the  matter  involved,  including  any 
communication  or  other  form  of  contact  with  other  members  or  staff 
of  the  governing  body  or  entity  concerning  that  matter,  (3) 
absent  himself  from  all  meetings  of  the  governing  body  or  entity 
during  any  discussion  or  hearing  of  the  matter,  (4)   withdraw  from 
all  voting  on  the  matter,  with  or  without  the  consent  of  the 
governing  body  or  entity." 


Enclosures 
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Committee 


Ci'R  2^3  Revised 

A  spci-l  sL;'j<orTuniuce  chaired  by  J.  Guy  Rcvelle,  Jr. 
re^jinr.icnc.-J  a  revision  of  CPR  290  which  is  published 
below  for  cjriiidcration  pursuant  to  the  rules  and  for  adop- 
tion by  llie  Ccuncd  at  the  January  meeting. 

The  Committee  considered  two  requests  for  expansion 
cf  the  list  of  Designated  Areas  of  Practice.  As  a  result,  a 
rub -committee  coruisting  of  Guy  Revelle  as  chairman, 
Cyrus  Lee,  Roy  W.  Davis,  Jr.,  George  W.  Martin,  and 
Wesjon  P.  Hatfield  was  appointed  by  the  chairma/i  to  make 
a  study  o[  the  areas  of  practice  now  approved  for  desig- 
njtioii  bv  the  Council  and  to  recommend  any  changes  or 
aL;dii!o::i  vvhich  would  be  in  the  public  interest. 


Proposed  Opinions 

These  arc  proposed  opinions  issued  pursuant  to  Section 
0(4)  of  the  Ethics  Procedures  of  the  North  Carolina  State 
'^ir  These  procedures  were  approved  by  the  North  Carolina 
3reme  Court  on  November  8,  1979  a/id  were  published 
^  Vol.  26.  No.  rv  of  the  North  Carolina  Stale  Bax  Quar- 
terly. Any  inteiested  person  or  group  may  submit  a  written 
request  to  be  heard  on  a  written  brief  with  the  Council 
advocating    for   or   against   a  proposed   opiruon.  Council 
action  on  these  proposed  opinions  is  scheduled  for  January 
13,   1982.  Within  30  days  prior  to  the  Council  meeting, 
direct  aU  correspondence  to  the  Ethics  Committee,  Post 
Office  Box  25850.  Raleigh,  North  CaroUna  27611. 


Revised  Proposed  CPR  290 
Oaober  14,  1981 

Note:  Upon  request  of  the  Charlotte-Mecklenburg  Bar, 
and  attorneys  across  the  state,  CPR  290  was  referred  back 
to  a  special  sub-committee  chaired  by  J.  Guy  Revelle,  Jr. 
for  further  study.  The  following  revision  of  Proposed  CPR 
290.  which  was  originally  published  in  Volume  6.  Number 
1  of  The  Nonh  Carolina  Bar  Newsletter,  is  now  published 
for  comment  before  adoption  at  the  January  Council 
.Meeting. 

An  attorney  who  serves  as  a  member  of  a  county  or 

"unicipal  governing  board,  or  State  or  Federal  legislative 

-cdy.  or  any  entity  thereunder,  or  committee  thereof,  shall 

->t  hear  or  consider  any  matter  coming  before  that  govern- 

body  or  entity  in  which  that  member  or  his  firm  has 

^r.  ■  durct  or  indirect  interest. 

Pursuojit   to   such  prohibition,  it  shall  be  unethical  for 

■■:jt  member  to  attempt  to  influence  in  any  way,  publicly 

'  r.'p  airly,  the  actions  or  decisions  of  tlie  governjng  body 

,.-   f  ;;.:/   j/   its  staff  v-ith  respect  to  in>   matter  on  which 


his  partner  or  associate  is  appearing;  and  In  any  situation  in 
which    that    member's   panner   or   associate   is   to  appear 
before  the  governing  body  or  entity  on  which  he  serves, 
that  member  shall;  (1)  disclose  In  writing  or  in  open  meet- 
ing to  that  eoverning  body  or  entity  his  relationship  to  the 
matter  involved ,  (2)  refrain  from  any  expression  of  opinion, 
public  or  private,  on,  or  any  formal  or  informal  consid- 
eration of,  the  matter  involved,  including  any  communi- 
cation or  other  form  or  contact  with  other  members  or 
staff  of  the   governing  body   or  entity  concerning  that 
matter,  (3)  absent  himself  from  all  meetings  of  the  govern- 
ing body  or  entity  during  any  discussion  or  hearing  of 
the  matter,  (4)  withdraw  from  all  voting  on  the  matter, 
with  or  without   the  consent  of  the  governing  body  or 
entity. 

An  attorney  may  not  ethically  appear  before  a  govern- 
ing body  or  entity  having  as  a  member  his  partner,  asso- 
ciate or  employee  unless  said  partner,  associate  or  employee 
has  fully  complied  with  the  four  requirements  specified 
above.  . 

If  an  attorney  or  his  employee  serves  as  a  member  of  a 
county  or  municipal  governing  board,  or  State  or  Federal 
legislative  body  or  any  entity  thereunder,  or  committee 
thereof,  it  shall  be  unethical  for  his  partner,  associate  or 
employer  to  represent  such  governing  body  or  entity. 

It  is  not  unethical  as  such  for  an  attorney  whose  spouse 
or  relative  is  on  any  county  or  municipal  governing  board, 
or  State  or  Federal  legislative  body,  or  any  entity  there- 
under, or  committee  thereof,  to  appear  before  or  represent 
that  governing  body  or  entity.  However,  it  is  unethical  for 
an  attorney  to  use  his  relationship  to  a  member  of  any 
governing  board  to  gain  (or  retain)  employment  or  obtain 
favorable  decisions.  An  attorney  whose  spouse  or  relative 
is  a  member  of  such  governing  body  or  entity  must  always 
be  sensitive  to  particular  circumstances  creating  a  conflict 
of  interest   or   impropriety   in  his  representation  of  or 
appearance  before  that  governing  body  or  entity.  This  is 
especially  true  if  the  attorney's  spouse  is  a  member  thereof 
because  of  the  very  nature  of  the  spousal  relationship.  The 
same    principles   should    guide    an    attorney    in    deciding 
whether  he  may  appear  before  or  represent  an  entity  whose 
decisions  are  appealable  to  a  governing  body  of  which  his 
spouse  or  relative  is  a  member. 


Proposed  CPR  298 
October  14, 1981 

Representation  of  Husband  and  Wife 
In  Negotiating  Property  Settlement 

INQUIRY: 

L.T.V  firm  ADC  docs  a  substantial  amount  of  family  law. 
A  luispind  and  wife  wish  to  retain  Lawyer  A  of  law  firm 
AliC  to  iie-^oiiate  a  property  settlement.  Lawyer  A  clearly 
i  pi  MfS  llie  problems  of  representing  both  husband  and 
.'.lie.  .:i't:r  wluch  the  husband  and  wife  still  want  to  retain 
L  jv .;. (.r  A.  Ljwyer  A  feels  that  she  can  negotiate  a  propeny 
^o:tkrr.':it.  but  she  doesn't  know  whether  she  should  ac- 
ccp-  «.  ■.  ;N')>mcnt  from  the  wife  and  tell  the  husband  he  can 
rcpr, jcii  tiiniself  if  he  likes  and  panicipate  in  the  ncgoti- 
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mt,   the   client    has   the   option   of 
ng    his    personal   atiornev   or    the 
^••Kforney  provided  by  X  Corp.,  Attor- 
ney B.  X  Corp.  informs  the  client  that  X 
Corp.'s    attorney    can    provide    legal 
services  at  a  price  competitive  with  or 
less    than    customarily    charged     for 
bankruptcies,  which  is  true.  Attorney  B 
does   not    represent   X   Corp.   in   any 
,  manner.  Attorney  B'sonly  relationship 

with  X  Corp.  is  in  providing  legal 
services  under  the  arrangement  set 
out  herein. 

In  the  even!  X  Corp.'s  client  elects  to 
use  X  Corp.'s  attorney,  B,  then  X  Corp. 
instructs  C  to  prepare  a  draft  bank- 
ruptcy plan  with  the  client.  C  is  a  para- 
legal and  is  located  in  the  same  office 
with  X  Corp.  X  Corp.  provides  C  access 
to    the    client's    financial    data    and 
computer  files,  which  data  is  used  in 
the  preparation  of  the  draft  plan  by  C. 
Attorney  B  receives  the  file  and  the 
plan.  He    then   determinej  whether 
bankruptcy  is  warranted,  the  type  of 
bankruptcy     proceeding,     and      the 
adequacy  of  the  plan.  Based  on  this 
determination    by    Attorney    B,    the 
client     is     contacted     directly     and 
interviewed  by  Attorney  B.  B  gives  the 
tion  to  accept  or  reject  his  services 
^^^^   _^  a  fee  mutually  agreed  upon.  This 
J^Tprice  is  in  faa  substantially  less  than 
— that    currently    advenised    to    other 
members  of  the  Bar.  All  fees  and  costs 
ire  paid  direoly  to  Attorney  B. 

C    then    prepares   a    final    petition 
under  B's  supervision.  B  pays  C  $200 
for  C's  services   from  thij  sioO.  C  will 
pay   1/3  of   this  amount  or  approxi- 
mately $66  to  X  Corp.  C  has  subleasing 
arrangement  with  X  Corp.  by  which  C 
pays   X   Corp    1/3  of  her  income  as 
reimbursement  for  rent,  furniture,  use 
of  computer  lime,  and  office  supplies. 
C  receives  no  salary  from  X  Corp.  for 
performing  clerical  duties  for  X  Corp. 
C's  sole  income  is  that  received  from 
atiornevs  for  the  services  provided  in 
connection   wiih   preparation   of   the 
bankruptcy    peiition,   legal    research 
and  title  searching. 

1.  Does  this  arrangment  constitute 
fee  splitting? 

OPirsiON 

Yes.  DF:  }-1u:('V)  forbids  a  lawyer  to 
shifc    \c::i\    ices    \Mth    a    non-lawyer 
crp'    1.— .ner    cer:3in    circumstances 
,  ui  ••^j_  he'c.  O'  course,  a  Ijwvc' 
^;*j.    tc:.  •:'•    employ  >   paralegal  or 
oinc'  I:-.  ;".r*c'-..  and  it  is  necessarv  ai 
limes'   '''  ■  ■"       -)■    '.omcone  on  a  con- 
tract":: ;  -    5    jir.er  tnan  utiii^inc  the 


services  of  a  regular  employee  of  the 
lawyer  or  law  firm.  Such  a  person  may 
certainly  be  compensated  for  his  or 
her  work  without  violating  the  prohi- 
bition   of    DR    3-102.    However,   this 
arrangement  provides  that  Attorney  B 
will  always  use  C's  services  for  clients 
forwarded  to  As^crney  B  by  X  Corp. 
Payment  does  not  depend  upon  the 
time  or  value  of  the  work,  but  simply 
on  an  agreement  to  pay  C  a  standard 
amount  of  the  fee  received  by  Attor- 
ney B  in  conneaion  with  drafting  the^ 
bankruptcy    plan    and    advising    th( 
client.    Such    an    arrangement    falls 
squarely    within    the   prohibition    of 
DR  3-102. 

2.  Does  this  arrangmeent  constitute 
aiding  in  the  unauthorized  praaice  of 
law? 

OPINION: 

The  Ethia  Committee  cannot  rule 
on  this  question.  Such  a  qbestion  may 
be  posed  to  the  Unauthorized  Praaice 
of  Law  Committee.  . 

3.  Does    X    Corp.'s    representation 
that  the  client  will  be  referred  to  X 
Corp.'s  attorney  amount  to  solicitation- 
by  X  Corp.  for  the  benefit  of  Attorney 
B? 

OPINION: 

Yes.  DR  2-103  forbids  a  lawyer  to 
request  a  person  to  recommend  or 
promote  the  use  of  his  services  or  to 
accept  employment  when  his  services 
have  been  sought  as  a  resultof  prohib-  ■: 
ited  conduct.  The  arrangement  here  .;. 
does  not  fall  within  the  permissible  •  ' 
mechanisms  for  recommendation  or-  - 
referral  set  out  in  DR  2-103(D).  Attor- 
ney B  is  not  in  faa  X  Corp.'s  attorney 
and  does  not  render  legal  services  in 
any  way  to  X  Corp.  in  this  arrange- 
ment. The  arrangement  appears  to  be 
one  purely  and  simply  of  referral  of 
clients  to  Attorney  B  under  an  agree- 
ment between  X  Corp.  and  Attorney  B. 

4.  Does  the  representation  by  X 
Corp.  that  Attorney  B  will  charge  a  fee 
less  than  that  currently  advertised  by 
other  members  of  the  Bar,  which  is  in 
faa  true,  constitute  solicitation  by  X 
Corp.  for  the  benefit  of  Attorney  B? 

OPINION: 

In  an  otherwise  proper  arrange- 
ment, a  statement  by  someone  acting 
for  X  Corp.  that  Attorney  8  would 
charge  the  same  or  less  than  other 
members  of  the  Bar  in  that  area  for  the 
ser\  ices  would  not  constitute  solicita- 


tion if  true.  Relevant  fe« information  is 
the  precise  kind  of  information  that  a 
prospeaive  client  wishes  to  know  and 
which  should  be  communicated. 
However,  such  a  5taterT>€nt  must  be 
made  very  carefully,  if  at  all,  since 
there  might  be  individual  members  of 
the  area  Bar  charging  less  for  such 
services  even  though  the  prevailing 
rate^ight  be  greater. 

Vropoted  CPR  290 
KJ^y    January  14,  1981 
^A    Special    Ethics    Sub-Commiitee 
^studied  conflict  of  interest  situations. 
The    following    CPR    overrules    all 
previous  Opinions. 

An  attorney  may  not  appear/before 
the  governing  board  of  any  county  or 
municipal    corporation   or   rapresent 
any  county  or  municipwl  corporation 
or    its    governing    boatxi    vJhen    his 
panner,  associate,' or  employee  is  a 
member  of  the  county  or  municipal  . 
governing    board.  ■  Neither  may  -jn 
-    anorney  appear -before  o/represent    - 
any  local  governmental  .entity  whose:_ 
decisions  are  appealabl^othe  gov-     ■ 
erning  board  of  a  countvor  municipal  '• — 
corporation   of   which  me  attorney's 
partner,- associate,  -or  ^employee  is  -a  ~ 
member.  ; 

"It  is. not  unethicaZ-as  such  for  an 
attorney  whose  spou/eorrelative  is  on    „'ii 
,   the  governing -boaro  of  a  county  or- r-r 
\   municipal    corporation    to    appear  ..: 
before  that  govern/ng  board,  to  repre-  •-,/» 
'.    sent  the  county  onmunidpal  i:orpora-  ••->.•- 
'_  tion' or  the  governing  board,  or  to     'C 
appear,  before   or  represent -a- locair-.' 
governmental  entity  whose  decisions      •> 
areappealableto  the  governing  board  --•-.•• 
of  which  his  spouse  or  relative  is  a 
member    Hovjever,  it  is  unethical  for 
ah  attorney  to  use  his  relationship  to 
member   of   any  governing   board   to 
gain  (or  retai/i]  employment  or  obtain 
jcisions.     An     attorney 
whose    spoiise   or  relative   is  on   the 
governing  fcoard  of  a  county  or  mu- 
fporation    must   always    be 
particular  circumstances 
)nflict  of  interest  or  impro- 
his    representation    of    or 
before     the    governing 


nicipal    CO 

sensitive 

creating  a 

priety     i 

appearartce 

board.  /This   is   especially  true   if   the 

atiornev's  spouse  is  on  the  governing 

board/because  of  the  very  nature  of 

the    spousal    relationship.   The    same 

prinfliples  should  guide  an  attorney  in 

decyBing     whether    he    may    appear 

before   or   represent  a  local  govern- 

menial    entity    whose    decisions    are 

appealable   to   a   board  of  which  his 

spouse  or  relative  is  a  member." 
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SECRETARY  OF  STATE 


;§>tatc  of  ^urtl]  (daroltita 

lili'lJJirtniriit    of   flu-    ^'inrrtary    of   ^tati* 


January  24,    1986 


LEGISLATIVE  OFFICE  BUILDING 
300  N  Salisbury  Street 


CLYDE  SMITH 

DEPUTY  SECRETARY  OF  STATE 

BRENDA  E   GIBBS 

CORPORATIONS  ATTORNEY 

F   DANIEL  BELL.  Ill 

DEPUTY  SECURITIES  ADMINISTRATOR 

CHARLES  W   MOORE 

DEPUTY  UCC  FILING  OFFICER 

JOHN  L   CHENEY.  JR 

DIRECTOR  OF  PUBLICATIONS 

LUDELLE  R    HATLEY 

NOTARIES  PUBLIC  DEPUTY 


RESPONSE  OF  THE  SECRETARY  OF  STATE 

TO 
THE  LEGISLATIVE  RESEARCH  COMMISSION 
COMMITTEE  ON  LEGISLATIVE  ETHICS  AND  LOBBYING 

1.  The  responsibilities  of  the  Secretary  of  State  under 
Article  9A,  Chapter  120  of  the  General  Statutes  of  North 
Carolina  are  to: 

a.  prescribe  forms  for  registration  of  legislative 
agents  and  forms  for  reporting  lobbying  expendi- 
tures , 

b.  receive  and  hold  for  public  inspection  registration 
forms  and  letters  of  authority  filed  by  legislative 
agents  and  their  employers, 

c.  collect  and  deposit  registration  fees, 

d.  furnish  a  list  of  all  persons  who  have  registered  as 
a  legislative  agent  and  their  employers  to  each 
member  of  the  General  Assembly  and  the  Legislative 
Library, 

e.  receive  and  hold  for  public  inspection  reports  of 
expenditures  by  legislative  agents  and  employers, 
and 

f.  report  apparent  violations  of  the  law  to  the 
Attorney  General  for  investigation. 

2.  For  each  of  the  last  five  years: 

a.   Number  of  Registrations* 

1981-82  505 

1983-84  584 

1985-86  666 

*Each  registration  represents  one  legislative  agent 
and  one  employer.   Since  a  single  registrant  may 
represent  more  than  one  employer  and  a  single 
employer  may  have  more  than  one  legislative  agent, 
the  total  does  not  represent  the  absolute  total  of 
individuals  in  either  category. 
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b.  Money  expended  for  lobbying* 

1981  unavailable 

1982  unavailable 

1983  $818,565 

1984  560,000 

1985  unavailable 

*The  figures  noted  were  gathered  from  news  reports 
compiled  by  reporters.   No  tabulation  of  total 
expenditures  or  totals  within  categories  has  been  made 
by  the  Department. 

c.  Fees  Collected 

1981  $23,650 

1982  3,890 

1983  25,890 

1984  5,095 

1985  50,145 

d.  Approximate  Cost 

1981  $3,500 

1982  1,300 

1983  3,500 

1984  1,300 

1985  4,600 

3.   The  formal  and  informal  checks  to  assure  compliance  with 
the  lobbying  law  are: 

a.  Registration  forms  are  reviewed  for  completeness  and 
compliance  with  the  law. 

b.  Filing  of  Letters  of  Authority  are  monitored  to 
assure  that  all  legislative  agents  have  been 
properly  authorized  by  their  employer, 

c.  Complaints  about  unregistered  legislative  agents  are 
handled  either  informally  by  a  telephone  call  to  the 
individual  or  formally  by  a  request  to  the  Attorney 
General  to  investigate. 

d.  Filing  of  reports  of  expenditures  are  monitored  to 
assure  that  a  timely  report  is  received  from  each 
legislative  agent  and  employer. 
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4.  The  number  and  types  of  apparent  violations  reported  to 
the  Attorney  General  are  shown  below: 


UNREGISTERED 

FAILURE 

TO 

FILE  REPORT 

FAILURE 

TO  PAY 

AGENTS 

AFTER 

NOTICE 

LATE  FILING  FEE 

AGPNT5 

PNPLOYERS 

hSEms. 

EMPLOYERS 

1981      1 

6 

7 

13 

12 

1982      0 

2 

2 

0 

0 

1983      0 

2 

7 

0 

0 

1984      0 

7 

9 

4 

7 

1985      0 

0 

3 

1 

8 
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MEMORANDUM 


December  (> ,     1985 


To: 


From; 


Terrence  D.  Sullivan 
Director  of  Research 

(A 

Dianne  Dunlaplrl^ 
Research  Assistant 


Subject : 


Laws  governing  c:ontributions  of  gifts  to 
legislators  in  states  contiguous  to  North 
Carol ina 


I  have  researched  the  Georgia,  South  Carolina,  Tennessee, 
and  Virginia  statutes  to  determine  how  four  issues  are 
addressed : 

1)  solicitation  of  gifts  by  legislators  in  exchange  for 
specific  legislative  action; 

2)  gifts  given  by  lobbyists  in  expectation  on  achieving 
specific  legislative  action; 

^3)         solicitation  of  gifts  by  legislators  other  than  in 
exchange  for  specific  legislative  action; 

^4)    gifts  given  by  lobbyists  for  reasons  other  than  to  achieve 
specific  legislative  action. 

Solicitation  of  gifts  by  legislators  in  exchange  for 
specific  legislative  action--In  all  four  states,  this  practice 
is  prohibited  (Georgia  Code  §§16-10-2;  South  Carolina  Code 
§§8-13-420;  Tennessee  Code  §§3-6-108;  Virginia  Code  §§2.1-602). 
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Gifts  given  by  lobbyists  in  expectation  of  achieving 
specific  legislative  action — In  all  four  states,  this  practice 
is  prohibited  (Ibid). 

Solicitation  of  gifts  by  legislators  other  than  in 
exchange  for  specific  legislative  action--None  of  the  four 
states  prohibit  this.   In  Tennessee,  however,  solicitation  of 
loans  from  lobbyists  is  prohibited  (Tennessee  Code  §§3-6-108) . 

Gifts  given  by  lobbyists  for  reasons  other  than  to  achieve 
specific  legislative  action--None  of  the  four  states  prohibit 
this.   In  Tennessee,  however,  lobbyists  are  prohibited  from 
making  loans  to  legislators  (Tennessee  Code  §§3-6-108) .   While 
gifts  are  not  prohibited,  Tennessee  and  Virginia  have 
(jif t-reporting  requirements  for  lobbyists  (Tennessee  Code 
§§3-6-106;  Virginia  Code  §§2.1-602). 
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MEM01-(ANDUM 


December    9,    19  85 


To 


Terrence  D.  Sullivan 
Director  of  Research 


From; 


Dianne  Dunlap 
Research  Assistant 


Subject 


Statutes  Regulating  Solicitation  and  Receipt  of 
Gifts  by  Legislators  and  Donation  of  Gifts  to 
Legislators  in  Other  States 


Based  on  tables  provided  by  the  Council  on  Governmental 
Ethics  Laws  of  the  Council  of  State  Governments,  I  researched 
the  statutes  regulating  solicitation  and  receipt  of  gifts  by 
legislators  and  donation  of  gifts  to  legislators  in  other 
states.   There  is  some  disparity  between  the  Council's  findings 
and  mine. 

Attached  is  a  list  of  issues  which  would  need  to  be 
addressed  by  these  statutes  and  statutory  references  if  these 
issues  are  addressed  in  the  statutes  of  other  states. 

Also  attached  are  copies  of  the  pertinent  statutes. 
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-  should  solicitation  of  gifts  be  prohibited? 

Statutes  prohibiting  gift  solicitation: 

D.C.  Code  §§1-1456;  Iowa  Code  §§68B.5;  Louisiana  Revised 
Statutes  §§42.1115;  Massachusetts  General  Laws  §§268B  §6; 
Nebraska  Revised  Statutes  §§  49-1490;  Nevada  Revised  Statutes 
§§218.942;  Oregon  Revised  Statutes  §§244.040 

Should  donations  of  gifts  be  prohibited  or  restricted? 

Statutes  prohibiting  or  restricting  donations: 

California  Government  Code  §§86203;  Connecticut  General 
Statutes  §§1-97;  D.C.  Code  §§1-1456;  Iowa  Code  §§68B.5; 
Louisiana  Revised  Statutes  §§42-1117;  Massachusetts  General 
Laws  §§268B  §6;  Michigan  Coir.p .  Laws  §§4.421;  Nebraska  Revised 
Statutes  §§49-1490;  Nevada  Revised  Statutes  §§218.942;  Oregon 
Revised  Statutes  §§244.040 

-  Should  receipt  of  gifts  be  prohibited  or  limited? 

Statutes  prohibiting  or  limiting  receipt  of  gifts: 

California  Government  Code  §§86204;  D.C.  Code  §§1-1456;  Iowa 
Code  §§68B.5;  Louisiana  Revised  Statutes  §§42.1115;  Nebraska 
Revised  Statutes  §§49-1490;  Nevada  Revised  Statutes  §§218.942; 
Oregon  Revised  Statutes  §§244.040 


-  Who  should  be  proliibited/limited  from  receiving/soliciting 
gifts? 

Statutes  prohibiting  or  limiting  certain  parties  from  receiving 
or  soliciting  gifts: 

Alabama  Code  §§36-25-6-- "public  official  or  employee  or  his 

family  ..." 
California  Government  Code  §§86201  —  "any  state  candidate, 

elected  state  officer,  or  legislative  official  or  to  an 

agency  official  of  any  agency  ..." 
Connecticut  General  Statutes  §§l-97--"any  state  employee, 

public  official,  candidate  for  public  office  or  a  member 

of  his  staff  or  inunediate  family  ..." 
D.C.  Code  §§1-1456 — "official[s]  in  the  legislative  or 

executive  branch  or  a  member  of  his  or  her  staff  ..." 
Iowa  Code  §§68B.5--"an  official,  employee,  local  official, 

local  employee,  member  of  the  general  assembly,  candidate, 

or  legislative  employee  ..." 
Kansas  Statutes  §§46- 237--" state  officer  or  employee  or 

candidate  for  state  office  ..." 
Kentucky  Revised  Statutes  §§6.790 — "legislator..." 
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Louisiana  Revised  Statutes  §§42.1102  and  42.1115 — "public 

employee  or  an  elected  official  ..." 
Massachusetts  General  Laws  §§268B  §6 — "public  official  or 

public  employee  or  member  of  such  person's  immediate 

family  ..." 
Nebraska  Revised  Statutes  §§49-1490 — "an  official  or  any  other 

person  on  his  or  her  behalf  in  the  legislative  or 

executive  branch  of  state  government,  or  member  of  an 

official's  immediate  family  ..." 
Nevada  Revised  Statutes  §§218.942 — "a  member  of  the  legislative 

branch  or  a  member  of  his  staff  or  iminediate  family  ..." 
Oregon  Revised  Statutes  §§244.040 — "public  official  or 

candidate  for  office  ..." 
Wisconsin  Statutes  §§19.45 — "state  public  official  ..." 


-  Who  should  be  prohibited/limited  from  giving  gifts? 

Statutes  prohibiting  donations  from  lobbyists  and/or  their 
principals: 

California  Government  Code  §§86203;  Connecticut  General 
Statutes  §§1-97;  D.C.  Code  §§1-1456;  Kansas  Statutes  §§46-237; 
Massachusetts  General  Laws  §§268B  §6;  Michigan  Comp.  Laws 
§§4.421;  Nebraska  Revised  Statutes  §§49-1490;  Nevada  Revised 
Statutes  §§218.942;  Oregon  Revised  Statutes  §§244.040 


-  What  gift  receipt  limit  per  legislator  should  be  set  and  over 
what  time  period? 

Statutes  with  gift  receipt  limits: 

$10  per  calendar  month  --  California  Government  Code  §§86203; 

$50  per  year  --  Connecticut  General  Statutes  §§1-97; 

$100  per  year  —  D.C.  Code  §§1-1456; 

$50  per  occurrence  --  Iowa  Code  §§68B.5; 

$100  per  year  —  Kansas  Statutes  §§46-237; 

$200  per  biennium  and  12  months  thereafter  —  Kentucky  Revised 

Statutes  §§6.790; 

$100  per  year  —  Massachusetts  General  Laws  §§2683  §6; 

$25  per  month  --  Michigan  Comp.  Laws  §§4.414  and  4.421; 

$25  per  month  --Nebraska  Revised  Statutes  §§49-1490; 

$100  per  year  —  Nevada  Revised  Statutes  §§218.942 

$100  per  year  --  Oregon  Revised  Statutes  §§244.040 

-  Should  there  bo  exclusions  from  limits? 

Statutes  with  exclusions  from  limits: 

Kansas  Statutes  §§46-237 — "hospitality  in  the  form  of  food  and 
beverages!,]  ...  [campaign]  contribution  [s , ]  ...  commercially 
reasonable  loants]  ..." 
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Kentucky  Revised  Statutes  6.790 — "political  contribution [s, ] 
...  [expenses  associated  with]  political  or  testimonial  dinners 
[,]...  usual  and  customary  commercial  loans  . . . " ; 

Miciiiyan  Compiled  Laws  §§4.414--"a  campaign  contribution [, ]  ... 
a  1  commercial  J  loan [ , ]  ...  a  gift  received  from  a  member  of  the 
person's  immediate  family  [within  a  certain  degree  of 
consanguinity,)  ...  [food]  for  immediate  consumption [, ]  ... 
donation [s]  to  an  officeholder  expense  fund  ..." 

Nebraslca  Revised  Statutes  §§49-1490--"a  campaign 
contribution [, ]  ...  a  commercially  reasonable  loan  [,]  ...  a 
gift  received  from  a  member  of  the  person's  immediate  family [,] 
...  [food]  for  immediate  consumption [, ]  ...  admissions  to 
state-regulated  industries,  facilities  or  events [, ]  ... 
occasional  ...transportation  within  the  State  ..." 


-  Should  there  be  additional  limits? 

Kansas  Statutes  §§46-237  and  Michigan  Compiled  Laws  §§4.414  and 
4.421  —  loans  made  at  rates  lower  than  commercial  rates 


Should  disclosure  of  gifts  be  required  by  the  recipient? 


-  Should  disclosure  of  gifts  be  required  by  the  donor? 

Lobtjyist  discloLUire  required:   California  Government  Code 
§§86109 


-  What  should  the  penalties  be  for  violations  of  gift 
transaction  provisions? 

These  vary.   In  Michigan,  a  lobbyist  who  knowingly  gives  a  gift 
valued  at  more  than  $3,000  may  be  found  guilty  of  a  felony 
punishable  by  a  fine  of  up  to  $10,000  and/or  up  to  3  years 
imprisonment.   If  the  violator  is  other  than  an  individual  (the 
principal),  then  fine  may  be  up  to  $25,000  (Michigan  Compiled 
Laws  §§4. 42] ) . 


-  Who  will  bo  responsible  for  regulating  gift-giving? 

Most  states  liave^  made  provisions  for  ethics  oversight  groups  to 
perform  investigations,  accept  disclosure  fiJ.ings,  issue 
advisory  opinions,  etc. 


Additional  considerations  not  addressed  by  legislation  in  other 
states : 
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If  there  is  a  cap  on  gift-giving,  would  a  lobbyist  representing 
more  than  one  principal  be  limited  to  a  single  contribution  or 
one  contribution  for  each  principal  represented? 

How  would  solicitation  of  charitable  gifts  by  officials  be 
treated  (contributions  to  United  Way,  religious  institutions)? 

Would  gifts  solicited  on  another  official's  behalf 
(contributions  to  an  event  in  someone's  honor)  be  considered 
gifts  to  the  solicitor  or  the  honoree? 

How  would  sale  of  merchandise  at  a  cost  in  excess  of  its  actual 
value  be  addressed  (Girl  Scout  Cookies,  tickets  to  functions)? 

How  would  gifts  of  time  be  treated  (principals'  employees 
donating  time  to  serve  at  dinners,  lobbyists  donating  legal 
services) ? 

D-019 
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?  36-25-6.  Offering,  receiving,  etc.,  gifts,  favors,  etc. 

No  person  shall  offer  to  or  give  to  a  public  official  or  employee  or  his  family, 
:,nd  none  of  the  aforenamed  shall  solicit  or  receive  anything  of  value,  including 
I  gift,  favor  or  service  or  a  promise  of  future  employment,  based  on  any  under- 
uinding  that  the  vote,  official  actions,  decisions  or  judgment  of  the  intended 
-•icipient  or  family  member  would  be  influenced  thereby.  Expenses  associated 
'.  iLh  social  occasions  afforded  public  officials  and  employees  shall  not  be  deemed 
1  thing  of  value  within  the  meaning  of  this  section  or  prohibited  hereby.  (Acts 
:')73.  No.  1056,  p.  1699,  §  4;  Acts  1975,  No.  130,  §  1.) 

^  36-25-7.  Solicitation  or  receipt  of  money  for  advice  or  assistance;  receipt 
of  fees  for  services  provided  by  state:  disclosure  statement. 

(a)  No  public  official  or  employee  or  his  family  shall  solicit  or  receive  any 
:  loney  in  addition  to  that  received  by  the  official  or  employee  in  his  official 
•  ipacity  for  advice  or  assistance  on  matters  concerning  the  legislature,  an  execu- 
tive department  or  any  public  regulatory  board,  commission  or  other  body. 

(b)  No  public  official  or  employee  or  business  with  which  he  is  associated  shall 
oeive  any  fee,  salary,  wages  or  other  compensation  for  services  provided  to 

'le  state  or  any  of  its  agencies  or  to  any  county,  or  municipality  or  instrumentali- 
'u's  thereof  unless  a  disclosure  statement  provided  for  in  this  section  shall  be 
led  with  the  commission  by  the  person  rendering  the  services. 

(c)  The  disclosure  statement  shall  include  the  following  information: 

(1)  The  name  of  the  employer; 

(2)  The  amount  of  the  compensation  received  for  the  employment;  and 

(3)  The  date  of  employment.  (Acts  1973,  No.  1056,  p.  1699,  §  5;  Acts  1975, 
N'o.  130,  §  1.) 


[ 
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SEC.  8.  Section  86201  of  the  Government  Code  is  amended  to 
read: 

86201.  "Gift"  as  used  in  this  article  means  a  gift  made  directly  or 
indirectly  to  any  state  candidate^elected  state  officer,  or  legislative 
ofRcial^  or  to  an  agency  official  of  any  agency  required  to  be  listed 
on  the  registration  statement  of  the  lobbying  firm  or  the  lobbyist 
employer  of  the  lobbyist 

SEC.  9.  Section  86203  of  the  Government  Code  is  amended  to 
read: 

86203.  It  shall  be  unlawful  for  a  lobbyist,  or  lobbying  firm,  to 
make  gifts  to  one  fxjrson  aggregating  more  than  ten  dollars  ($10)  in 
a  calendar  month,  or  to  act  as  an  agent  or  intermediary  in  the  making 
of  any  gift,  or  to  arrange  for  the  making  of  any  gift  by  any  other 
person. 

SEC.  10.  Section  86205  of  the  Government  Code  is  amended  to 
read: 

86205.     No  lobbyist  or  lobbying  firm  shall: 

(a)  Do  anything  with  the  purpose  of  placing  any  elected  state 
officer,  legislative  official,  agency  official,  or  state  candidate  under 
personal  obligation  to  the  lobbyist,  the  lobbying  firm,  or  the  lobbyist's 
or  the  firm's  employef? 

(b)  Deceive  or  attempt  to  deceive  any  elected  state  officer, 
legislative  official,  agency  official,  or  state  candidate  with  regard  to 
any  material  fact  pertinent  to  any  pending  or  proposed  legislative  or 
administrative  actiorf? 

(c)  Cause  or  influence  the  introduction  of  any  bill  or  amendment 
thereto  for  the  purpose  of  thereafter  being  employed  to  secure  its 
passage  or  defeaF 

(d)  Attempt  to  create  a  fictitious  appearance  of  public  favor  or 
disfavor  of  any  prop)osed  legislative  or  administrative  action  or  to 
cause  any  communication  to  be  sent  to  any  elected  state  officer, 
legislative  official,  agency  official,  or  state  candidate  in  the  name  of 
any  fictitious  person  or  in  the  name  of  any  real  person,  except  with 
the  consent  of  such  real  jiersoiF 

(e)  Represent  falsely^  either  directly  or  indirectly,  that  the 
lobbyist  or  the  lobbying  firm  can  control  the  official  action  of  any 
elected  state  officer,  legislative  official,  or  agency  official? 

(f)  Accept  or  agree  to  accept  any  payment  in  any  way  contingent 
upon  the  defeat,  enactmentj^  or  outcome  of  any  proposed  legislative 
or  administrative  action. 


§   86204.       Receipt  of  unlawful  contribution  or  gift 

It  shall  be  unlawful  for  any  person  knowingly  to  receive  any  con- 
tribution or  gift  which  is  made  unlawful  by  Section  86202  or  86203. 

(Added  by  Initiative  Measure  approved  by  the  electors  June  4    1974    eff 
Jan.  7,  1975.)  ' 

Cross  References 
Violntiou  of  this  section,  civil  linbility.  see  g  OlOOS. 

Notes  of  Decisions 


I.     In  gonnral 

\Vliero  II  rrKiMterciI  lol>bjiMt  QrranKi-<l 
for  n  (Oiitrjlmtioii  to  u  Htute  btuator,  Imt 
tlie  clii'ck  wax.  iiiiNplnccd  liy  u  Nfcrctnry 
and  not  nwiilol  until  uftor  tlip  cffwlive 
<lato  of  tlip  I'olitirnl  Koform  Act,  the  |.ro- 
hihitloiiN  of  thul  Act  upplird  nn<l  the  Benii- 
tor  was  reqiiirc.l  to  return  thr  rontrihu- 
•  ion.      (Oct.    I,    107.^)    1   FI'I'C  Opi.i.   Ktr,. 


Coutributlon  by  reRi.itered  lobbyist  to 
county  central  comniittce  is  unlawful,  nnd 
it  is  unlawful  for  central  committee  know- 
ingly  to  rccpive  nucIi  contribution.  (July 
2.  197.^)  1  Fl'I't^  0|.iu.  62. 


California 
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§  86109.     Periodic  reports;   persons  other  than  iobbyiats;  contents 

Every  person  described  in  Section  86108  shall  file  periodic  reports  containing: 

(a)  The  name,  business  address  and  telephone  number  of  the  person  making  the  report  *  *  *: 

(b)  Information  sufficient  to  identify  the  nature  and  interests  of  the  filer,  including; 

(1)  If  the  filer  is  an  individual,  the  name  and  address  of  his  employer,  if  any,  or  his  principal  place 
of  business  if  he  is  bo'f-employed,  and  a  description  of  the  business  activity  in  which  he  or  his 
employer  is  engaged; 

(2)  If  the  filer  is  a  business  entity,  a  description  of  the  business  activity  in  which  it  is  engaged; 

(H)  If  thf  filer  is  an  industry,  trade  or  professional  association,  a  description  of  the  industry,  trade 
or  profession  which  it  represents  including  a  specific  description  of  any  portion  or  faction  of  the 
mdustry,  trade  or  profession  which  the  association  exclusively  or  primarily  represents  and,  if  the 
association  has  no  more  than  fifty  members,  the  names  of  the  members,   and 

(4)  If  the  filer  is  not  an  individual,  business  entity  or  industry,  trade  or  professional  association,  a 
statement  of  the  person's  nature  and  purposes,  including  a  description  of  any  industry,  trade, 
profession  or  other  group  with  a  common  economic  interest  which  the  person  principally  represents 
or  from  which  its  membership  or  financial  support  is  principally  derived. 

The  information  required  by  this  subsection  (b)  need  be  stated  only  in  the  first  report  filed  during  a 
calendar  year,  except  to  reflect  changes  in  the  information  previously  reported. 

(c)  The  total  amount  of  payments  to  influence  legislative  and  administrative  action  during  the 
period,  and  in  the  case  of  expenses  which  benefit  in  whole  or  in  part  any  elective  state  official, 
legislative  official,  agency  official,  state  candidate  or  member  of  their  immediate  family,  the  date  and 
amount  of  each  expense  incurred  during  the  period,  together  with  the  full  name  and  address  of  *  *  * 
the  payee,  a  specific  description  of  the  consideration,  if  any,  for  which  the  expense  was  incurred  and 
*  *  ,  the  full  name  and  official  position,  if  any,  of  each  beneficiary,  if  the  beneficiary  is  other  than 
the  payee  oFBie  filer,  and  the  amount  paid  for  each  person.  In  the  case  of  any  expense  which  covers 
more  than  one  item,  all  information  shall  be  shown  that  would  be  required  if  a  separate  expense  had 
been  made  for  each  item.  The  commission  may  by  regulation  provide  for  the  reporting  of  other 
lobbying  expen.ses. 

•   •   « 

(d)  The  date  and  amount  of  each  contribution  of  twenty-five  dollars  ($25)  or  more  made  by  the  filer 
to  a  state  candidate,  an  elected  state  officer,  or  a  committee  supporting  such  canoidate  or  officer,  and 
the  name  of  the  recipient  of  each  contribution; 

(e)  A  specific  description  of  legislative  or  administrative  action  which  the  person  making  the  report 
has  attempted  to  influence, 

y)  The  name  of  each  lobbyist  employed  or  retained  by  the  person  making  the  report,  together  with 
the  total  amount  paid  to  each  lobbyist  and  the  portion  of  that  amount  which  was  paid  for  specific 
purposes,  including  salary,  fees,  general  expenses  and  any  special  expenses; 

(g)  The  name  of  each  business  entity  retained  to  lobby  by  the  person  making  the  report,  together 
with  the  total  amount  paid  to  eaclT business  entity  retained  to  lobby  and  the  portion  of  that  amount 
which  was  paid  for  specific  purposes,  including  salary,  fees,  general  expenses  and  any  special 
expenses, 

(h)  Any  other  information  required  by  the  Commission  consistent  with  the  purposes  and  provisions 
of  this  chapter. 

(Amended  by  Stats.  1984,  c.  161,  p  ■ ,  §  4.) 

1984  Amcndmtnt.  Rewrote  subd  (c).  deleted  former 
iuM^  (d)  and  (c):  rcdcMgnated  former  tubd  (0  s<  tuhd.  (d) 
and  rewrote  the  subdivision;  rcdcsignsted  former  subds.  (g) 
and  (h)  *^  subdt.  (c)  and  (f).  iniened  subd  (g).  ind 
redesignated  former  jubd.  (i)  u  subd    (h). 

Admlnlslrallx  Code  References 

Buiinns  entities  retained  to  influence  legislative  or  admin- 
istrative actions,  derinitions,  sec  2  Cal.Adm.  Code   18619. 

Consolidated  repomng  by  lobbyists  and  their  employers, 
see  2  Cat  Adm   Code  18622. 

Gifis  from  lobbyists,  honurana,  see  2  Cal.Adm  Code 
18621 

Lobbyist  employer  reporting  requirements,  see  2  Cat 
Adm    Code  18620 

Reporiabte  exchanges,  see  2  Cul  Adm   Code  18650. 

(.aw  Review  Commentaries 

Initiative  process.    (197))  48  So  Cal  I.  R   922 

Politiial  Reform  Act:  Gieater  access  lo  initiative  process. 
Roger  Jon  Diamond.  Peter  K  diOunato,  Painck  )  Marlcy 
and    Patncia  V    Tuberl    (1975)    /   oouthwe^tern  L  R.  4Ji 

Piopuiilioii  9  Joanne  (iurvcy  and  Vigo  Nielsen,  Jr. 
(1975)  50  S    Brtr  J    254 
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1, 


§  1-97.    Restrictions  on  activities  of  registrants.    Contingent  fees 

(a)  No  registrant  or  anyone  acting  on  behalf  of  a  registrant  shall  give  to  any  state 
employee,  public  official,  candidate  for  public  office  or  a  member  of  his  staff  or  immediate 
family  any  gift  or  gifts  that  amount  to  fifty  dollars  or  more  in  value  in  the  aggregate  in 
any  calendar  year.  Nothing  in  this  section  shall  be  construed  to  permit  any  activity 
prohibited  under  sections  53a-147  or  53a-148. 

(b)  No  person  shall  be  employed  as  a  lobbyist  for  compensation  which  is  contingent 
upon  the  outcome  of  any  administrative  or  legislative  action. 

(c)  No  lobbyist  may:  (1)  Do  anything  with  the  purpose  of  placing  any  public  official 
under  personal  obligation;  (2)  attempt  to  influence  any  legislative  or  administrative  action 
for  the  purpose  of  thereafter  being  employed  to  secure  its  defeat;  (3)  cause  any 
communication  to  be  sent  to  any  public  official  in  the  name  of  any  other  individual  except 
with  the  consent  of  such  individual. 

(1977,  P.A.  77-605.  §  8,  eff.  Jan.  1,  1978;  1981,  P.A.  81-339,  §  6.  cff.  July  1,  1981;  1982,  P.A.  82-423, 
5  5,  eff.  July  1,  1982 ) 


Connecticut 
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§  1-1456.  Prohibited  activities. 

(a)  No  registrant  or  anyone  acting  on  behalf  of  a  registrant  shall  offer,  give, 
or  cause  to  be  given  a  gift  to  an  official  in  the  legislative  or  executive  branch 
or  a  member  of  his  or  her  staff,  that  exceeds  $100  in  value  in  the  aggregate  in 
any  calendar  year.  This  section  shall  not  be  construed  to  restrict  in  any  manner 
contributions  authorized  in  §§  1-1441  and  1-1443. 

(b)  No  official  in  the  legislative  or  executive  branch  or  a  member  of  his  or 
her  staff  shall  solicit  or  accept  anything  of  value  in  violation  of  subsection  (a) 
of  this  section. 

(c)  No  person  shall  knowingly  or  willfully  make  any  false  or  misleading 
statement  or  misrepresentation  of  the  facts  (relating  to  pending  administrative 
decisions  or  legislative  actions)  to  any  official  in  the  legislative  or  executive 
branch,  or  knowing  a  document  to  contain  i  false  statement  (relating  to 
pending  administrative  decisions  or  legislativ  actions),  cause  a  copy  of  such 
document  to  be  transmitted  to  an  official  in  the  legislative  or  executive  branch 
without  notifying  such  official  in  writing  of  th  .«  truth. 

(d)  No  information  copied  from  registratio  i  forms  and  activity  reports 
required  by  this  chapter  or  from  lists  compiled  from  mch  forms  and  reports 
shall  be  sold  or  utilized  by  any  person  for  the  purpose  of  soliciting  campaign 
contributions  or  selling  tickets  to  a  testimonial  or  similar  fund  raising  affair 
or  for  any  commercial  purpose. 

(e)  No  public  official  shall  be  employed  as  a  lobby  st  while  acting  as  a  public 
official,  except  as  provided  in  §  1-1453.  (1973  Ed.,  ^  1-1176;  Aug.  14,  1974,  88 
Stat.  463,  Pub.  L.  93-376,  title  V,  §  506;  Sept.  2,  1976,  D.C.  Law  1-79,  title  III, 
§  302,  23  DCR  2050;  Apr.  23, 1977,  D.C.  Law  1-126,  title  III,  §  302(q),  title  IV, 
§  402.  24  DCR  2372;  Jan.  2,  1979,  D.C.  Law  2-101,  §  3,  25  DCR  257.) 


Legislative  history  of  Law  1-79.  —  See  note 
to  S  1-1302 
Legislative  hi.itory  of  Law  1-126.  —  See 

note  to  §  1-1302. 


Legislative  history  of  Law  2-101. 

note  to  §  1-1301 


See 


District  of  Columbii 
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1980  Amendment:  Struck  section  and  inserted 
a  new  one. 


I  6SB.5.    Gifts  solicited  or  accepted 

An  official,  employee,  local  official,  local  employee,  member  of  the  general  assembly, 

candidate,  or  legislative  employee  shall  not,  directly  or  indirectly,  soliciti  accept,  or  receive 

any  gift  having  a  value  of  fifty  dollars  or  more  in  any  one  occurrence.    A  person  shall 

not,  directly  or  indirectly,  offer  or  make  any  such  gift  to  an  official,  employee,  local 

,  official,  local  employee,  member  of  the  general  assembly,  candidate  or  legislative  employ- 

\  ee  which  has  a  value  in  excess  of  fifty  dollars  in  any  one  occurrence. 

Amended  by  Acts  1980  (68  G.A.)  ch.  1015,  §  8. 

the  gifts  in  question  are  of  a  similar  nature  or 
are  related  to  one  another,  if  the  gifts  were 
made  in  the  same  or  similar  setting,  if  the  rela- 
tionship between  the  donor  and  the  donee  has  its 
roots  in  the  public  employment  status  of  the 
donee  rather  than  in  the  personal  relations  be- 
tween the  parties,  and  if  Uiere  was  a  relatively 
brief  period  of  time  separating  the  gifts  in  ques- 
tion, such  gifts  would  likely  be  found  to  consti- 
tute one  occurrence.  Op.Atty.Gen.  (Pope),  June 
25,  1980. 

New  bribery  §§  722.1  and  ^22.2,  supplement 
to  Code  of  Iowa,  1977,  are  not  applicable  to 
spouses  of  public  officials  so  as  to  prohibit  them 
from  receiving  gifts,  including  brunches  and 
teas,  nor  docs  the  gift  statute  (§  68B.5)  prohibit 
them  if  the  value  thereof  is  not  $25  or  more. 
Op.Atty.Gen.  (Danker),  Jan.  9,  1978. 

The  governor  of  the  state  is  an  official  within 
the  term  as  defined  for  purposes  of  chapter  68B 
of  the  statute.  Op.Atty.Gen.  (Rush),  Oct.  5. 
1977. 

Criminal  penalties  are  not  attached  to  viola- 
tions of  §§  68B.3  through  68B.6.    Id. 

Acceptance  by  legislators  of  reimbursement  of 
travel,  meals  and  lodging  expense  from  Legis/50 
for  attendance  at  a  meeting  to  be  held  at  Clear 
Lake  would  not  violate  this  section  or  §  741.1 
where  the  purposes  of  the  seminar  are  to  assess 
the  goals,  activities  and  results  of  the  MCSP  in 
the  Iowa  General  Assembly,  and  to  examine  how 
a  parttime,  citizen  legislature  can  improve  its 
procedures  and  operations  in  order  to  translate 
objectives  into  meaningful,  accountable  pro- 
grams and  attendance  at  the  meeting  by  the 
legislators  and  payment  of  expenses  are  a  mat- 
ter of  contract  between  the  Iowa  General  As- 
sembly and  Legis/50.  Op.Atty.Gen.  (Nielsen), 
July  22.  1977. 

Distribution  of  free  Grandstand  tickets  to 
memb«ra  by  the  Iowa  State  Fair  Board  does  not 
directly  contravene  any  provision  of  the  Code  of 


Notes  of  Decisions 
I.    Construction  and  application 

Statutory  amendment,  which  provided  that 
statute  making  it  an  offense  for  public  officials 
and  employees  to  accept  any  gift  or  gratuity  in 
connection  with  a  business  transaction  was  not 
iiljplicable  to  state  officials  and  employees  or 
legislators  and  their  employees,  created  an  arbi- 
trary classification  which  denied  equal  protec- 
tion, though  another  statute  prohibits  state  offi- 
cers and  employees  from  giving  or  accepting 
gifts  with  value  of  more  than  $25  under  any 
circumstances.  State  v.  Books,  1975,  225 
.V  W.2d  322. 

The  acceptance  of  a  trip  to  a  foreign  country 
with  expenses  paid  by  the  foreign  government 
could  likely  result  in  a  member  of  the  general 
assembly  being  found  to  have  accepted  a  gift  in 
violation  of  this  section.  Such  acceptance  would, 
in  usual  circumstances,  not  likely  be  found  to 
constitute  a  bribe  pursuant  to  §  722.1  and 
§  722.2.  After  July  1,  1980,  a  receipt  of  such  a 
trip  would  not  likely  be  found  to  constitute  a 
violation  of  ch.  68B.1,  as  amended,  in  that  such 
trip  would  not  be  "gift".  Likewise,  in  the  ab- 
sence of  an  agreement  or  understanding  that 
^uch  trip  is  given  to  influence  the  actions  of  the 
legislator,  a  violation  of  §§  722.1  and  722.2  as 
amended  effective  July  1,  1980,  would  not  likely 
be  found  to  have  occurred.  Op.Atty.Gen.  (Bisen- 
ms),  May  23,  1980. 

A  determination  of  whether  two  or  more  gifts 
constitute  "one  occurrence"  as  it  appears  in  this 
section  as  amended  by  Acts  1980,  ch.  1015,  §  8, 
II  to  be  made  by  reference  to  the  totality  of  the 
circumstances  surrounding  the  gifts  in 'question. 
!f  the  gifts  involved  are  related  to  one  another, 
they  are  likely  part  of  the  same  occurrence.    If 


Iowa 
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46-237.  State  officers  and  employees 
and  candidates  for  office  prohibited  from 
accepting  or  agreeing  to  accept  certain  gifts 
or  favors;  exceptions;  prohibiting  persons 
with  special  interests  and  persons  licensed 
or  regulated  by  state  to  offer  or  give  certain 
gifts  or  favors;  exceptions,  (a)  No  state  of- 
ficer or  employee  or  candidate  for  state  of- 
fice shall  accept,  or  agree  to  accept  any 
economic  opportunity,  gift,  loan,  gratuity, 
special  discount,  favor,  hospitality,  or  ser- 
vice having  an  aggregate  value  of  $100  or 
more  in  any  calendar  year  from  any  one 
person  known  to  have  a  special  interest, 
under  circumstances  where  such  person 
knows  or  should  know  that  a  major  purpose 
of  the  donor  is  to  influence  such  person  in 
the  performance  of  their  official  duties  or 
prospective  official  duties. 

(b)  No  person  with  a  special  interest 
shall  ofler,  pay,  give  or  make  any  economic 
opportunity,  gift,  loan,  gratuity,  special  dis- 
count, favor,  hospitality  or  service  having  an 
aggregate  value  of  $100  or  more  in  any  cal- 
endar year  to  any  state  officer  or  employee 
or  candidate  for  state  office  with  a  major 
purpose  of  influencing  such  officer  or  em- 
ployee in  the  performance  of  official  duties 
or  prospective  official  duties. 

(c)  No  person  licensed,  inspected  or 
regulated  by  a  state  agency  shall  offer,  pay, 
give  or  make  any  economic  opportunity, 
gift,  loan,  gratuity,  special  discount,  favor, 
hospitality,  or  service  having  an  aggregate 
value  of  $100  or  more  in  any  calendar  year 
to  that  agency 

(d)  Hospitality  in  the  form  of  food  and 
beverages  are  presumed  not  to  be  given  to 
influence  a  state  officer  or  employee  in  the 
performance  of  such  officer's  or  employee's 
official  duties  or  prospective  ofBcial  duties, 

except  when  a  particular  course  of  official 
action  is  to  be  followed  as  a  condition 
thereon. 

(e)  Except  when  a  particular  course  of 
official  action  is  to  be  followed  as  a  condi- 
tion thereon,  this  section  shall  not  apply  to 
(1)  any  contribution  reported  in  compliance 
with  the  campaign  finance  act,  or  (2)  a  com- 
mercially reasonable  loan  or  other  commer- 
cial transaction  in  the  ordinary  course  of 
business. 

History:  L.  1974,  ch.  353.  §  23;  L.  1983, 
ch.  172,  §  11;  July  1. 
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6.790  Acceptance  of  additional  compensation  or  gilts 
for  performance  of  legislative  duties  prohibited 

(1)  No  legislator  shall  accept  compensation,  other  than 
that  provided  by  law  for  members  of  the  general  assembly, 
(or  performance  of  his  legislative  duties.  No  person,  other 
than  iiatc  officials  or  employes  performing  their  duties  in 
makmg  payments  to  members  of  the  general  assembly  as 
provided  by  law,  may  pay  or  offer  to  pay  any  person  any 
compensation  for  performance  of  his  legislative  duties. 

(2)  No  legislator  shall  solicit,  accept,  or  agree  to  accept, 
gifts  loans,  gratuities,  discounts,  favors,  or  services  having 
an  aggregate  value  of  $200  or  more  during  a  biennial  period 
and  luclve  (12)  months  thereafter  from  any  one  person 
known  to  have  legislative  interests,  under  circumstances 
from  which  it  could  reasonably  be  inferred  that  a  major 
purpose  of  the  donor  is  to  influence  him  in  the  performance 
of  his  official  duties 

This  subsection  docs  not  appiy  to; 

(a)  Any  political  contribution,  including  the  purchase  of 
tickets  to,  or  advertisements  in  journals,  for  political  or 
testimonial  dinners,  if  such  contribution  is  actually  used  for 
political  purposes  and  is  not  given  under  circumstances  from 
which  u  could  reasonably  be  inferred  that  the  purpose  of  the 
donor  is  to  substantially  inPricnce  the  member  in  the  per- 
formance of  his  official  duties 

(b)  .\  usual  and  customarv  commercial  loan  made  in  the 
ordin,ir>  course  of  business. 

(3)  .A  legislator  may  accept  contributions  from  private 
sources  for  use  in  defraying  the  expenses  necessarily  related 
to  the  adequate  performance  of  his  legislative  duties,  but 
any  legislator  accepting  such  contributions  shall  file,  at  such 
time,  in  such  manner,  and  in  such  detail,  as  the  board  may 
prescribe,  a  written  statement  with  the  board  describing  the 
amount  of  such  contributions  and  the  uses  to  which  they  are 
put 

HISTORY:     1976  S  56,  §  9,  eff.  6-19-76 

Penally.  6  990(5)(6) 

CROSS  REFERENCES 

Public  officer's  duly  to  account  for  gifts  or  gratuities.  63  Am 
Jur  2d.  Public  Officers  and  (-niployces  §  338 

\  alidiiy  and  construction  of  orders  and  enactments  requiring 
public  officers  and  employees,  or  candidates  for  office,  to  disclose 
financial  condition,  intercsit,  or  rclationthips.  22  Al.R4th  237 


Kentucky 
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PART  I.    GENERAL  PROVISIONS 

8  1101.     Declaration  of  policy 

A.  Whereas  the  people  of  the  state  of  Louisiana  have  in  Article  X,  Section  21  of  the 
Louisiana  Constitution  mandated  that  the  legislature  enact  a  code  of  ethics  for  officials 
and  employees  of  this  state  and  its  political  subdivisions,  the  legislature  does  hereby  enact 
a  Code  of  Governmental  Ethics. 

B.  It  is  essentia!  to  the  proper  operation  of  democratic  government  that  elected 
officials  and  public  employees  be  independent  and  impartial;  that  governmental  decisions 
and  policy  be  made  in  the  proper  channel  of  the  governmental  structure;  that  public 
office  and  employment  not  be  used  for  private  gain  other  than  the  remuneration  provided 
by  lavi^;  and  that  there  be  public  confidence  in  the  integrity  of  government.  The 
attainment  of  one  or  more  of  these  ends  is  impaired  when  a  conflict  exists  between  the 
private  interests  of  an  elected  official  or  a  public  employee  and  his  duties  as  such.  The 
public  interest,  therefore,  requires  that  the  law  protect  against  such  conflicts  of  interest 
and  that  it  establish  appropriate  ethical  standards  with  respect  to  the  conduct  of  elected 
officials  and  public  employees  without  creating  unnecessary  barriers  to  public  service.  It 
is  the  purpose  of  this  Chapter  to  implement  these  policies  and  objectives. 

Acts  1979,  No.  443,  §  1,  eff.  April  1,  1980. 


Section  2  of  Acts  1979,  No.  443  (§  1  of  which 
amended  and  reenacted  this  Chapter)  provided  as 

follows: 

"Section  2.    Transfer  of  functions 

"A.  Effective  Apri!  1,  1980,  all  rights,  pow- 
ers, responsibilities,  and  duties  of  the  Louisiana 
Commission  on  Governmental  Ethics  shall  be 
transferred  to  the  Commission  on  Ethics  for 
Public  Employees.  All  resources  available  on 
such  date  to  the  Louisiana  Commission  on  Gov- 
ernmental Ethics  shall  be  transferred  to  and 
henceforth  shall  be  vested  in  and  be  exercised  by 
the  Commission  on  Ethics  for  Public  Employees 
pursuant  to  the  provisions  of  this  Chapter. 

"B.  Effective  April  1,  1980,  all  rights,  pow- 
ers, responsibilities,  and  duties  of  the  Louisiana 
Board  of  Ethics  for  State  Elected  Officials  shall 
be  transferred  to  the  Board  of  Ethics  for  Elected 
Officials.  All  resources  available  on  such  date 
to  the  Louisiana  Board  of  Ethics  for  State  Elect- 
ed Officials  shall  be  transferred  to  and  hence- 
forth shall  be  vested  in  and  be  exercised  by  the 
Board  of  Ethics  for  F2lected  Officials  pursuant  to 
the  provisions  of  this  Chapter." 

Section  5  of  Acts  1979,  No.  443  repealed 
Const,l921,  Art.  XIX,  §  27,  made  statutory  by 
Art.  XIV,  §  16  of  the  1974  Constitution.  The 
repealed  section  had  pertained  to  governmental 
ethics. 

Cross  References 

Purchase  and  sale  of  land  by  public  bodies,  see 
R.S.  38:2211.1. 

State  contracts,  grounds  for  debarment  from 
consideration  for  award,  see  R.S.  39:1672. 

State  mineral  board,  applicability  of  this  chap- 
tor. 

Law  Review  Commenturies 

Louisiana's  Industry  Inducement  Laws,  Wil- 
liam  V.    Redmann,    15   La.   Bar  J.    173   (1967). 

Work  of  the  I>ouisiana  appellate  courts  for 
1974-1975  tcmn:  Administrative  law  and  proce- 
dure.    Paul  R    Baier,  36  La.LRev.  464  (1976). 
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In  general     2 


!.    Validity 

The  Constitution  does  not  prohibit  the  legisla- 
ture from  enacting  a  Code  of  Ethics  (see  R.S. 
42:1101  et  seq.)  which  regulates  the  conduct  of 
persons  other  than  public  servants.  Anzelmo  v. 
I>ouisiana  Com'n  on  Ethics  for  Public  Employ- 
ees, App.l  Cir.1983,  435  So.2d  1082,  writ  denied 
441  So.2d  1220. 

The  title  to  the  Code  of  Governmental  Ethics 
(R.S.  42:1101  et  seq.)  gives  fair  notice  of  the 
contents  of  the  body  and,  with  respect  to  prohibi- 
tions against  improper  dealings  between  a  public 
servant  and  members  of  his  immediate  family,  is 
not  violative  of  LSA-Const.Art.  3  §  15,  which 
requires  a  brief  title  indicative  of  object  Anzel- 
mo V.  Louisiana  Com'n  on  Ethics  for  Public 
Employees,  App.l  Cir.1983,  435  So.2d  1082,  writ 
denied  441  So,2d  1220. 

The  code  of  governmental  ethics  is  not  uncon- 
stitutional by  virtue  of  its  criminal  provisions 
and  such  sanctions  are  not  violative  of  due  pro- 
cess. Kane  v.  Louisiana  C/Ommission  on  Govern- 
mental Ethics,  1967,  250  U.  855.  199  So.2d  900. 

The  code  of  ethics  for  governmental  affairs 
affords  due  process  to  employees  and  other  per- 
Bons  called  for  investigation,  in  view  of  procedur- 
al safeguards  and  review  granted.  Womack  v. 
Louisiana  Commission  on  Governmental  Ethics. 
1967.  250  La.  833,  199  So.2d  891. 

2.    In  general 

In  ordering  member  of  Board  of  Cosmetology 
to  either  divest  herself  of  her  interest  in  a  beau- 
ty salon  or  to  resign  from  the  Board,  Ethics 
Commission  did  not  go  beyond  letter  of  the  law 
to  some  vague  and  undefined  spirit.  Hill  v. 
Commission  on   Ethics  For  Public   Employees, 
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App.  1  Cir.  11)83,  442  So.2cl  592,  writ  Ktanted  444 
So.2(l  1217. 

Ix?gislature,  in  amending  and  reenactint;  Code 
of  Governmental  Ethics,  effective  April  1,  1980, 
did  not  inadvertently  repeal  Code  as  it  had  exist- 
ed prior  to  April  1,  1980,  and  in  so  doing  create 
"immunity"  for  those  who  had  violated  provi- 
sions of  old  Code,  but  provided  for  uninterruj)ted 
and  unimpeded  transition  from  old  Code  to  new 
Code.  Commission  on  Ethics  for  Public  Employ- 
ees V.  IT  Corp.,  App.1982,  423  So.2d  695,  appeal 
after  remand  453  So.2d  251. 

State  Code  of  Governmental  Ethics  (RS. 
42;  1101  et  seq.)  could  not  be  applied  to  conduct 
occurring  before  its  effective  date,  April  1,  1980. 
Bodet  V.  Broussard,  App.1981,  407  So.2d  810, 
writ  denied  410  So.2d  1133. 

Since  individual  failed  to  perform  any  of  Ihe 
duties  regularly  performed  by  other  members  of 
the  Ta.t  Commission  although  he  di  ew  his  salary 
as  such  during  entire  period,  such  individual's 
discharge  was  proper  since  he  had  violated  for- 
nior  R.S.  42:1117,  providing  that  no  member  of 
any  board  or  commission  should  receive  compen- 
sation other  than  that  to  which  he  was  duly 
riititled  from  the  government,  and  formerR.S. 
lii  1120  (see,  now,  R.S.  42:1161)  imposing  pcnal- 
iics  on  head  of  each  state  agency  kvlio  knowingly 
luul  employees  on  payroll  where  they  were  not 
r.'ndering  services  for  which  they  were  being 
)iaid.     In   re  Theriot,  App.iy72,  2o7  So.2d  770. 

Under  C-ode  of  Government  Ethics,  acts  of 
•inployees  of  Wild  Life  Commission  are  not  at- 
tributable to  members  of  Commission.  In  re 
Banquet,  App.1966,   184  So.2d  288,  writ  denied 

19  La.  198,  18G  So.2d  157. 

Each  alleged  instance  of  violation  of  Code  of 
(.overnment  Ethics  must  be  adjudged  in  light  of 
;ts  own  particular  facts  and  circumsUnces,  provi 
^KMis  of  code,  and  any  other  pertinent  law.s  or 
<iatutes.     Id. 

The  civil  service  law  LSA-Const.  1921,  Art.  14, 

■'    l'<  (see,  now.  LSA-Const.  Art.  10,  §  1  et  acq.) 

.lid  the  code  of  ethics  for  governmental  affairs 

l'"ih  affected  classified  employees,  but  in  differ 

•  i:f  manner  and  there  was  no  conflict  between 

111'  two  acts.     Womack  v.  Ixiuisiana  Commission 

.  M  Covemmenlal  Ethics,  1967,  250  I.a.  833,  119 

I  -.'2(1  891. 

1.\  principal  of  a  school  under  the  jurisdiction 
>'■  the  Board  of  Elementary  and  Secondary  Edu- 
'  iiion  cannot  at  the  same  time  serve  as  a  board 
ii.inber.     Op.Atty.Gen.,  No.  75-177,   March  6, 

Purpose 

odu  of  ethics  for  governmental  affairs  has  as 
purpose   and   policy   the   implementation   of 
I  numerated  ethical  objectives  designed  to  pro- 
it  integrity  of  state  government  and  t<j  facili- 
''■  recruitment  and  retention  of  qualified  per- 
'ii'iil     by     prescribing     essential     restrictions 


against  conflicts  of  interest  in  state  government 
without  creating  unnecessary  barriers  to  public 
service.  Womack  v.  Louisiana  Commission  on 
Governmental  Ethics,  1967,  250  La.  833,  19D 
So.2d  891. 

Code  of  Government  Ethics  was  intended  to 
protect  against  conflicts  of  interest  in  govern- 
mental affairs  and  establish  by  law  appropriate 
ethical  standards  by  which  propriety  of  action  by 
public  servants  is  to  be  adjudged.  In  re  Buquet, 
App.1966,  184  So.2d  288.  writ  denied  249  La.  198, 
186  So.2d  159. 

4.     Injunction 

Where,  although  college  dean  was  subject  to 
jurisdiction  of  Commission  on  Governmental  Eth- 
ics for  that  which  he  did  personally  vis-a-vis 
officially,  there  was  no  evidence  in  record  that 
Commission  was  interested  in  college  dean  for 
anything  other  than  his  official  activities,  no 
error  occurred  in  granting  preliminary  injunction 
halting  Commission's  conducting  of  proceedings 
against  college  dean.  Good  v.  Louisiana  Com- 
mission on  Governmental  Ethics,  App.1979,  370 
So.2d  123,  writ  denied  371  So.2d  836. 

Trial  judge  did  not  improperly  hear  application 
for  preliminary  injunction  to  halt  Commission  on 
Governmental  Ethics  from  conducting  any  pro- 
ceedings against  college  dean,  where  pleading 
with  attachment  which  led  to  granting  of  prelim- 
inary injunction  was  verified.    Id. 

Industry  members  of  Milk  Commission,  alleg- 
ing* that  Commission  on  Governmental  Ethics 
acted  ultra  vires  in  determining  that  they  were 
in  violation  of  the  Code  of  Ethics  because  they 
possessed  the  very  statutory  qualifications 
which  made  them  eligible  for  membership  on 
Milk  Commission,  were  not  precluded  from  seek- 
ing injunctive  relief  on  ground  that  they  failed  to 
exhaust  their  administrative  remedies  through  a 
public  hearing,  and  exception  of  prematurity  to 
petition  for  injunctive  relief  was  not  sustainable, 
since  it  would  have  been  a  vain  and  useless  thing 
to  require  industry  members  to  undergo  a  public 
hearing  when  that  hearing  would  not  have  set- 
tled irreconcilable  conflicts  between  legislative 
expressions.  Ixiuisiana  Milk  Commission  v.  Lou- 
isiana Cx>mmission  on  Governmental  Ethics,  App. 
1974,  298  So.2d  285. 

The  Commission  on  Governmental  Ethics  acted 
ultra  vires  in  determining  that  members  of  the 
Milk  Commission  who  were  producers,  handlers, 
retailers  or  otherwise  engaged  in  the  dairy  in- 
dustry, albeit  qualified  under  R.S.  40:940.16, 
were  in  violation  of  the  Code  of  Ethics  and  were 
required  to  either  resign  or  divest  themselves  of 
any  economic  interest  in  dairy  industry  and  pre- 
liminary injunction  should  have  issued  against  a 
public  hearing  ordered  by  the  Commission  on 
Governmental  Ethics,  where  subjection  of  indus- 
try members  to  such  a  hearing  solely  upon 
ground  that  each  of  them  possessed  statutory 
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qualifications  for  office  would  cause  irreparable 
injury.    Id. 

Petition  aileg:ing  that  the  Commission  of  Gov- 
ernmental Ethics  acted  ultra  vires  in  determin 
ing  that  industry  members  on  the  Milk  Commis 
sion  were  in  violation  of  the  Code  of  Ethics 
because  they  possessed  the  very  statutory  quali- 
fications which  made  them  eligible  for  member- 
ship on  the  Milk  Commission  was  sufficient  to 
sustain  a  cause  of  action  for  injunctive  relief. 
Id. 

5.  Review 

Commission  on  Governmental  Ethics  lacked 
jurisdiction  to  hear  appeal  by  employee  of  De- 
partment of  Health  and  Human  Resources  who 
was  dismi.ssed  by  assistant  secretary  for  Office 
of  Family  Services  where  the  employee's  request 
for  appeal  was  not  filed  within  30-day  period 
following  his  dismissal  as  required  by  former 
R.S.  42:1121,  governing  time  limits  for  appeals 
from  administrative  disciplinary  decisions.  Balo 
ncy  V.  DHHR,  Office  of  Family  Services,  App. 
1978,  364  So,2d  203. 

Where  trial  court's  judgment  did  not  stiile  that 
code  of  govemtnenUil  ethics  was  unconstitution- 
al in  part,  but  reasons  for  judgment  sUitod  that 
Louisiana  Commi.ssion  on  GovernmenUil  Ethics 
had  no  jurisdiction  over  persons  who  were  not 
state  employees  or  officials  and  that  thf  failure 
to  make  I5A-Const.l921,  Art.  19,  §  27  (see, 
now,  LSA-Const.  Art.  10,  §  21)  applicable  to 
other  persons  was  a  fatal  omission  that  deprived 
the  commission  of  jurisdiction  over  plaintiff,  re- 
viewing court  presumed  that  code  was  declared 
unconstitutional  in  part.  Kane  v.  Louisiana 
Commission  on  Governmental  Ethics,  19G7,  250 
La.  855,  199  So.2d  900. 

State  Commission  on  Governmental  Ethics, 
and  individual  members  thereof,  were  entitled  to 
a  suspensive  appeal  from  injunction  whereby 
district  judge,  although  no  property  right  of  any 
kind  was  involved,  effectively  restrained  execu- 
tion and  enforcement  of  the  Code  of  F'.thics  for 
Governmental  Affairs.  Womack  v.  Ix)uisiana 
Commission  on  Governmental  Ethics,  1967,  260 
La.  37,  193  So.2(l  777. 

6.  Persons  subject  to  law 

The  Code  of  Governmental  Ethics  (R.S. 
42:1101  et  seq.)  clearly  applies  to  persons  other 
than  public  employees  as  well  as  public  employ- 
ees and  is  not  subject  to  a  strict  construction. 
Anzelmo  v.  l/>uisiana  Com'n  on  Ethics  for  Public 
Employees,  App.l  Cir.1983.  435  So.2d  1082,  writ 
denied  441  So.2d  1220. 

The  behavior  of  those  in  the  private  sector 
who  participate  in  unethical  conduct  with  public 
servants  may  be  regulated  by  the  (^ode  of  Gov- 
ernmental Ethics  (R.S.  42:1101  et  seq.).  Anzel- 
mo v.  Louisiana  Com'n  on  Ethics  for  Public 
Employees,  App.l  Cir.1983,  435  So.2d  1082,  writ 
denied  441  So.2d  1220. 


Provisions  of  the  Code  of  Ethics  (R.S.  42:1101 
et  »eq.)  not  only  regulate  the  conduct  of  public 
employees,  but  also  regulate  the  conduct  of 
elected  officials  and  persons  other  than  public 
servants.  Anzelmo  v.  Louisiana  Com'n  on  Eth- 
ics for  Public  Employees,  App.l  Cir.1983,  435 
So.2d  1082,  writ  denied  441  So.2d  1220. 

Louisiana  Commission  on  Governmental  Ethics 
has  jurisdiction  over  "other  persons"  than  state 
employees  including  one  alleged  to  have  made 
gift  or  compensation  for  services  to  state  em- 
ployee. Kane  v.  Louisiana  Commission  on  Gov- 
ernmental Ethics,  1967,  250  La.  855,  199  So.2d 
900. 

Individuals  charged  with  responsibility  of  ex- 
pending public  funds  received  by  associations 
which  have  as  primary  source  of  income  dues 
paid  from  public  funds  by  public  officials  or 
agencies  as  membership  subscriptions  are  sub- 
ject to  Code  of  Governmental  Ethics.  Op.Atty. 
Gen.,  No.  75-952,  July  17,  1975. 

Assessors  and  deputy  assessors  were  not  cov- 
ered by  19G4  "Code  of  Ethics".  Op.Atty.Gen., 
Dec.  31,  1964. 

7.  Louisiana  State  University 

Advisory  Opinion  No.  36  of  the  Louisiana 
Commission  on  Government  Ethics  did  not  pro- 
hibit outside  employment  on  the  part  of  Louisi- 
ana State  University  personnel  except  when  such 
employment  would  interfere  with  the  duties 
owed  the  university  or  prevent  an  employee 
from  performing  the  services  to  the  university 
for  which  he  was  being  paid.  Op.Atty.Gen.,  Jan. 
15,  1974. 

Const.  1921,  Art.  12,  §  7  (repealed;  see,  now, 
Ii>A-Const.  Art.  8,  §  7)  prohibited  the  legisla- 
ture or  any  of  its  agencies,  boards  or  commis- 
sions, including  the  Louisiana  Commission  on 
Governmental  Ethics,  from  intruding  into  the 
admmistrative  affairs  of  Louisiana  State  Univer- 
sity or  attempting  to  exercise  any  control  over 
said  university.    Id. 

The  commission  on  governmental  ethics,  with- 
in its  jurisdiction,  had  authority  over  all  colleges 
and  universities  in  Louisiana  except  Louisiana 
State  University.    Id. 

8.  Parish  government 

Though  only  the  State  Commission  on  Govern- 
mental Ethics  can  enforce  the  provisions  of  the 
State  Code  of  Governmental  Ethics,  parish  was 
not  prohibited  from  having  parish  code  of  con- 
duct and  having  it  enforced  by  parish  govern- 
ment or  its  designated  agency.  Bodet  v.  Brous- 
sard,  App.1981,  407  So.2d  810,  writ  denied  410 
So.2d  1133. 

9.  Dock  board 

Ethical  standards  for  public  servants  con- 
tained in  the  code  of  governmental  ethics  (R.S. 
42:1101  et  seq.)  are  applicable  to  Dock  Board 
members.  Board  of  Ck)m'rs  of  Port  of  New 
Orleans  v.  Louisiana  Com'n  on  Ethics  for  Public 
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Employees,  App.1982,  416  So.2d  231,  writ  denied 
420  So.2d  248. 

10.    Violations 

This  section  establishes  an  objective  rather 
than  subjective  standard  of  conduct,  and  actions 


prohibited  by  that  standard  are  sufficient  to 
violate  this  section.  Glazer  v.  Commission  on 
Ethics  for  Public  Employees,  App.1982,  417 
So.2d  456,  reversed  on  other  grounds  431  So.2d 
752. 


6  1102.     Definitions 

Unless  the  context  clearly  indicates  otherwise,  the  following  words  and  terms,  when 
used  in  this  Chapter,  shall  have  the  following  meanings: 

(1)  "Action  of  a  governmental  entity"  means  any  action  on  the  part  of  a  governmental 
entity  or  agency  thereof  including,  but  not  limited  to: 

(a)  Any  decision,  determination,  finding,  ruling,  or  order,  including  the  judgment  or 
verdict  of  a  court  or  a  quasi-judicial  board,  in  which  the  governmental  entity  or  any  of  its 
agencies  has  an  interest,  except  in  such  matters  involving  criminal  prosecutions. 

(b)  Any  grant,  payment,  award,  license,  contract,  transaction,  decision,  sanction,  or 
approval,  or  the  denial  thereof,  or  the  failure  to  act  with  respect  thereto;  and  in  which  the 
governmental  entity  or  nny  of  its  agencies  has  an  interest,  except  in  matters  involving 
criminal  prosecutions. 

(c)  As  the  term  relates  to  a  public  servant  of  the  state,  any  disposition  of  any  matter  by 
the  legislature  or  any  committee  thereof;  and  as  the  term  relates  to  a  public  servant  of  a 
political  subdivision,  any  disposition  of  any  matter  by  the  governing  authority  or  any 
committee  thereof. 

(2)  "Agency"  means  a  department,  office,  division,  agency,  commission,  board,  commit- 
tee, or  other  organizational  unit  of  a  governmental  entity.  For  purposes  of  this  Chapter, 
"agency  of  the  public  servant"  and  "his  agency"  when  used  in  reference  to  the  agency  of 
a  public  servant  shall  mean; 

(a)  For  public  servants  in  the  twenty  principal  departments  of  the  executive  branch  of 
state  government,  the  office  in  which  such  public  servant  carries  out  his  primary 
responsibilities;  except  that  in  the  case  of  the  secretary,  deputy  secretary,  or  undersecre- 
tary of  any  such  department  and  officials  carrying  out  the  responsibilities  of  such 
department  officers  it  shall  mean  the  department  in  which  he  serves;  and  except  that  in 
the  case  of  public  servants  who  are  members  or  employees  of  a  board  or  commission  or 
who  provide  staff  assistance  to  a  board  or  commission,  it  shall  mean  the  board  or 
commission. 

(b)  For  the  governor  and  lieutenant  governor,  it  shall  mean  the  executive  branch  of 
state  government. 

(c)  For  public  servants  in  the  office  of  the  governor  or  the  lieutenant  governor  it  shall 
mean  their  respective  offices. 

(d)  For  public  servants  in  the  legislative  branch  of  state  government,  it  shall  mean  the 
agency  or  house  of  the  legislature  by  which  a  public  eniployee  is  employed  and  the 
legislative  branch  in  the  case  of  legislators, 

(e)  For  public  employees,  except  judges,  of  the  supreme  court,  courts  of  appeal,  district 
courts,  and  other  courts  authorized  by  Article  V  of  the  Constitution  of  1974,  it  shall  mean 
the  court  in  which  the  public  employee  serves  and  any  other  court  in  which  decisions  of 
that  court  may  be  reviewed. 

(f)  For  public  servants  of  political  subdivisions,  it  shall  mean  the  agency  in  which  the 
public  servant  serves,  except  that  for  members  of  any  governing  authority  and  for  the 
elected  or  appointed  chief  executive  of  a  governmental  entity,  it  shall  mean  the  govern- 
mental entity.  Public  servants  of  political  subdivisions  shall  include,  but  shall  not  be 
limited  to,  elected  officials  and  public  employees  of  municipalities,  parishes,  and  other 
political  subdivisions;  sheriffs  and  their  employees;  district  attorneys  and  their  employ- 
ees; coroners  and  their  employees;  and  clerks  of  court  and  their  employees. 
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The  ethics  body  may  adopt  rules  and  regulations  to  provide  for  the  application  of  this 
definition. 

(3)  "Agency  head"  means  the  chief  executive  or  administrative  officer  of  an  agency. 

(4)  "Assist"  moans  to  act  in  such  a  way  as  to  help,  advise,  furnish  information  to,  or  aid 
a  person  w^ith  the  intent  to  assist  such  person. 

(5)  "Board"  means  the  Board  of  Ethics  for  Elected  Officials. 

(6)  "Commission"  means  the  Commission  on  Ethics  for  Public  Employees. 

(7)  "Compensation"  means  any  thing  of  economic  value  which  is  paid,  loaned,  granted, 
given,  donated,  or  transferred  or  to  be  paid,  loaned,  granted,  given,  donated,  or  transfer- 
red for  or  in  consideration  of  personal  services  to  any  person. 

(8)  "Controlling  interest"  means  ownership  by  an  individual  or  his  spouse,  either 
individually  or  collectively,  of  an  interest  which  exceeds  twenty-five  percent  of  any  legal 
entity. 

(9)  "Elected  official"  means  any  person  holding  an  office  in  a  governmental  entity 
which  is  filled  by  the  vote  of  the  appropriate  electorate.  It  shall  also  include  any  person 
appointed  to  fill  a  vacancy  in  such  offices. 

(10)  "Ethics  body"  means  the  board  or  commission. 

(11)  "Governing  authority"  moans  the  body  which  exercises  the  legislative  functions  of 
a  political  subdivision. 

(12)  "Governmental  entity"  means  the  state  or  any  political  subdivision  which  employs 
the  public  employee  or  employed  the  former  public  employee  or  to  which  the  elected 
official  is  elected,  as  the  case  may  be. 

(13)  "Immediate  family"  as  the  term  relates  to  a  public  servant  means  his  children, 
brothers,  sisters,  parents,  spouse,  and  the  parents  of  his  spouse. 

(14)  "Legislator"  means  any  person  holding  office  in  the  Senate  or  the  House  of 
Representatives  of  the  Louisiana  Legislature  which  is  filled  by  the  vote  of  the  appropriate 
electorate. 

(15)  "Participate"  means  to  take  part  in  or  to  have  or  share  responsibility  for  action  of 
a  governmental  entity  or  a  proceeding,  personally,  as  a  public  servant  of  the  governmen- 
tal entity,  through  approval,  disapproval,  decision,  recommendation,  the  rendering  of 
advice,  investigation,  or  the  failure  to  act  or  perform  a  duty. 

(16)  "Person"  means  an  individual  or  legal  entity  other  than  a  governmental  entity,  or 
an  agency  thereof. 

(17)  "Political  subdivision"  means  any  unit  of  local  government,  including  a  special 
district,  authorized  by  law  to  perform  governmental  functions. 

(18)  "Public  employee"  means  anyone,  whether  compensated  or  not,  who  is: 

(a)  An  administrative  officer  or  official  of  a  governmental  entity  who  is  not  filling  an 
elective  office. 

(b)  Appointed  by  any  elected  official  when  acting  in  an  official  capacity,  and  the 
appointment  is  to  a  post  or  position  wherein  the  appointee  is  to  serve  the  governmental 
entity  or  an  agency  thereof,  either  as  a  member  of  an  agency,  or  as  an  employee  thereof. 

(c)  Engaged  in  the  performance  of  a  governmental  function. 

(d)  Under  the  supervision  or  authority  of  an  elected  official  or  another  employee  of  the 
governmental  entity. 

A  public  employee  shall  be  in  such  status  on  days  on  which  he  performs  no  services  as 
well  as  days  on  which  he  performs  services.  The  termination  of  any  particular  term  of 
employment  of  a  public  employee  Bhall  take  effect  on  the  day  the  termination  is  clearly 
evidenced 
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(19)  "Public  servant"  means  a  public  employee  or  an  elected  official. 

(20)  "Responsibility"  in  connection  with  a  transaction  involving  a  governmental  entity 
riuans  the  direct  administration  or  operating  authority,  whether  intermediate  or  final,  and 
cilher  exercisable  alone  or  with  others,  and  either  personally  or  through  or  with  others  or 
subordinates,  to  effectively  direct  action  of  the  governmental  entity,  as  the  case  may  be, 
in  respect  to  such  transaction. 

(21)  "Substantial  economic  interest"  means  an  economic  interest  which  is  of  greater 
benefit  to  the  public  servant  or  other  person  than  to  a  general  class  or  group  of  persons, 
except: 

(a)  The  interest  that  the  public  servant  has  in  his  position,  office,  rank,  salary,  per  diem, 
or  other  matter  arising  solely  from  his  public  employment  or  office. 

(b)  The  interest  that  a  person  has  as  a  member  of  the  general  public. 

(22)(a)  "Thing  of  economic  value"  moans  money  or  any  other  thing  having  economic 
value,  except  promotional  items  having  no  substantial  resale  value  and  food,  drink,  or 
refreshments  consumed  by  a  public  servant,  including  reasonable  transportation  and 
entertainment  incident  thereto,  while  the  pensonal  g\ipst  of  some  person,  and  includes  but 
is  not  limited  to: 

(i)  Any  loan,  except  a  bona  fide  loan  made  by  a  duly  licensed  lending  institution  at 
the  normal  rate  of  interest,  any  property  interest,  interest  in  a  contract,  merchandise, 
service,  and  any  employment  or  other  arrangement  involving  a  right  to  compensation. 

(ii)  Any  option  to  obtiiin  a  thmg  of  economic  value  irrespective  of  the  conditions  to 
the  exercise  of  such  option. 

(iii)  Any  promise  or  undertakinj;  for  the  present  or  future  delivery  or  procurement 
of  a  thing  of  econoniic  value. 

(b)  In  the  case  of  an  oi)tion,  promise,  or  undertaking,  the  time  of  receipt  of  the  thing  of 
economic  value  shall  be  deemed  to  be,  respectively,  the  time  the  right  to  the  option 
becomes  fixed,  regardless  of  the  conditions  to  its  exercise,  and  the  time  when  the  promise 
or  undertaking  is  made,  regardless  of  the  conditions  to  its  performance. 

(i)  Things  of  economic  value  shall  not  include  salary  and  related  benefits  of  the  public 
frnployee  due  to  his  public  employment  or  salary  and  other  emoluments  of  the  office  held 
by  the  elected  official. 

(23)  "Transaction  involving  the  governmental  entity"  means  any  proceeding,  applica- 
luin,  submission,  request  for  a  ruling  or  other  determination,  contract,  claim,  case,  or 
it  her  such  particular  matter  which  the  public  servant  or  former  public  servant  of  the 
Kovemmental  entity  in  question  knows  or  should  know: 

(a)  Is,  or  will  be,  the  subject  of  action  by  the  governmental  entity. 

(b)  Is  one  to  which  the  governmental  entity  is  or  will  be  a  party. 

(c)  Is  one  in  which  the  governmental  entity  has  a  direct  interest.  A  transaction 
involving  the  agency  of  a  govemmentiil  entity  shall  have  the  same  meaning  with  respect 
to  the  agency. 

(2-1)  "Service"  means  the  performance  of  work,  duties,  or  responsibilities,  or  the 
li  asing,  rental,  or  Kale  of  movable  or  immovable  property. 

\'  ts  1979.  No.  443,  §  1,  eff.  April  1,  1980     Amended  by  Acts  1980,  No.  838,  §  1;  Acts  1983,  No.  403, 

=<   1. 


I'JHO  Amendment:  Added  par.  (24),  (iofiniinj 
■"^<rvice". 

I'JS;!  Amendment:  In  p:ir.  (22),  inserted  "pro- 
iiioiional  itema  havinyj  no  substantial  resale  val- 
ue and"  following  "except". 

Subparagraph  de.siKnation.s  and  redesijjniilion 
•'I  toriner  subparajjraplis  as  items  in  par.  (22)  a3 


amended  in  1983  were  supplied  on  authority  of 
R.S.  24:2r.3. 


Dock  board 
Kvidence    6 


Notes  of  Decisions 
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Participate    3 
State  employee     1 
Transactions    2 
Validity    'A 


'A.     Validity 

Terms  "services"  and  "thing  of  economic  val- 
ue" within  R.S.  42:1111  and  42:1112  providing 
that  no  public  siirvanl  shall  receive  anything  of 
economic  value  for  services  rendered  during  his 
public  service  unless  the  services  are  neither 
performed  for  nor  compensated  by  person  from 
whom  public  servant  would  be  prohibited  from 
receiving  a  gift  and  that  no  public  servant  shall 
participate  in  transactions  involving  the  govern 
mental  entity  with  any  person  who  owes  any- 
thing of  economic  value  to  the  public  servant  and 
is  in  position  to  directly  affect  economic  interests 
of  public  servant  are  not  unconstitutionally 
vague.  Glazer  v.  Commission  on  Ethics  for  Pub- 
lic Employees.  App.li)82,  417  So.2d  456,  reversed 
on  other  grounds  431  So. 2d  752. 

I.     State  employee 

Although  private  corporation,  which  entered 
into  contract  with  SUite  Department  of  Natural 
Resources  to  conduct  feasibility  study  for  re- 
gional hazardous  waste  disposal  facility,  timely 
submitted  its  feasil)ilily  study  by  September  20, 
1979,  and  corporation's  real  estate  option  to  buy 
recommended  site  became  effective  on  Septem- 
ber 25,  1979,  where  corporation  was  not  paid  by 
state  for  its  services  until  October  9,  1979,  it  was 
still  "state  employee"  within  meaning  of  former 
R.S.  42:1111  (sec,  now,  this  section)  on  date  real 
estate  option  became  effective  and  therefore  ac- 
quired "personal  substantial  economic  interest" 
in  its  contract  in  violation  of  former  R.S.  42:11 12 
(see,  now.  R.S.  42:1112  and  42:1123).  Commis 
sioaon  Ethics  for  F'ublic  Employees  v.  IT  Cor^i., 
App.1982.  423  So.2d  695,  appeal  after  remand 
453  So.2d  251. 

Private  corporation's  execution  of  contract 
with  State  Department  of  Natural  Ucsoune.s  to 
conduct  feasibility  study  for  regional  hazardous 
waste  disposal  facility  constituted  "performance 
of  a  state  function  under  authority  of  the  laws 
of  this  state"  within  meaning  of  fonner  R.S. 
42:1111  (sec,  now,  this  section)  defining  "state 
employee."  thereby  subjecting  corporation  to  jur- 
isdiction of  Commission  on  Ethics  for  Public 
Employees.    Id. 

"State  employee"  as  defined  in  former  Fi  S. 
42:1111  (see.  now,  this  section)  included  private 
corporations  as  well  as  individuals  and,  there 
fore,  private  corjjoration  which  had  been  award 
ed  contract  by  Stale  Department  of  Natural 
Resources  to  conduct  feasibility  study  for  re- 
gional hazardous  waste  disposal  facility  could  be 
subject  to  jurisdiction  of  Commission  on  Ethics 
for  Public  Employees.    Id. 


Louuiuina  Commission  on  Governmental  Ethics 
has  jurisdiction  over  "other  persons"  than  state 
employees,  including  one  alleged  to  have  made 
gift  or  compensation  for  services  to  state  em- 
ployee. Kane  v.  Louisiana  Commission  on  Gov- 
ernmental Ethics,  1967,  250  La.  855,  199  So.2d 
900. 

VVliere  subpoena  issued  by  Commission  on 
Governmental  Ethics  was  addressed  to  person  as 
member  of  Financial  Assistance  (Commission,  the 
investigation  had  nothing  to  do  with  such  per 
son's  functions  and  duties  as  member  of  Legisla- 
ture and  he  was  a  "state  employee"  with  respect 
to  the  investigation.  Womack  v.  Louisiana  CJom- 
mission  on  Governmental  Ethics,  1967,  250  La. 
833,  199  So.2d  891. 

There  was  no  conflict  between  provisions  of 
LSA-Const.1921,  Art.  19,  §  27  and  former  R.S. 
42:1111  and  42:1119  (see,  now,  R.S.  42:1102  and 
this  section)  governing  Commission  on  Govern- 
mental Ethics,  with  respect  to  its  jurisdiction 
over  state  elected  officials  serving  as  members 
of  a  board  in  capacity  of  "state  employee."    Id. 

2.  Transactions 

Leases  from  state  for  water  bottoms  for  oys- 
ter fishing  which  were  held  by  corporations  of 
which  Wild  Life  Commission  member  was  stock- 
holder as  well  as  those  owned  in  indivision  with 
members  of  his  family  were  "transactions"  with- 
in provision  of  former  R  S.  42:1111  (see.  now, 
this  section)  defining  "transaction  involving  the 
sUte."  In  re  Buquet,  App.1966.  184  So.2d  288, 
writ  denied  249  La.  198,  186  So.2d  159. 

3.  Participate 

Code  of  Government  Ethics  prohibited  con- 
tract between  state  official  and  board  or  commis- 
sion he  served  as  member  only  where  conflict  of 
interest  existed  and  member  personally  partici- 
pated in  transaction  as  state  employee  acting  on 
behalf  of  state  in  manner  set  forth  in  definition 
of  "participate"  under  former  R.S.  42:1111  (see, 
now,  this  section).  In  re  Buquet,  App.1966,  184 
So.2d  288,  writ  denied  249  La.  198,  186  So.2d  159. 

4.  Dock  board 

Ethical  standards  for  public  servants  con- 
tained in  the  code  of  governmental  ethics  (R.S. 
421101  et  seq.)  are  applicable  to  Dock  Board 
members.  Board  of  Com'rs  of  Port  of  New 
Orleans  v.  Louisiana  Ck)m'n  on  Ethics  for  Public 
Employees,  App.1982,  416  So.2d  231,  writ  denied 
420  So.2d  248. 

5.  Evidence 

In  proceeding  wherein  Commission  on  Ethics 
for  Public  Employees  found  that  Mineral  Board 
member,  whose  corporation  had  done  business 
with  seven  companies  holding  mineral  leases 
with  state,  had  violated  Code  of  Governmental 
Ethics  provisions,  including  provision  of  R.S. 
42:1112  that  no  public  servant  was  to  participate 
in  transactions  involving  the  governmental  enti- 
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ly  wiU»  any  i>emoii  owinK  anylhinj^  of  economic 
value  to  the  public  servant  and  in  a  position  to 
directly  affect  economic  interests  of  public  serv- 
ant, evidence  sufficiently  established  that  mem 
ber  violated  such  provision,  despite  absence  of 
any  evidence  of  specific  transactions  by  Board 
involving  such  lessees  after  adoption  of  the 
Code.  Glazer  v.  Commission  on  Bothies  for  Pub- 
lic Employees,  App.1982,  417  So.2d  456,  reversed 
on  other  grounds  431  So. 2d  752. 

6.     Licenses 

Since,  under  unambiguous  wording  of  R.S. 
42:1152  legislature  limited  governmental  actions 
which  Commission  on  Ethics  for  Public  Employ 
ees  can  cancel  or  rescind  to  "contracts],"  it  is 
beyond  power  and  authority  of  Commission  to 
cancel  or  rescind  any  "license."    Commission  on 


Ethics  for  Public  Employees  v.  IT  Corp.,  App. 
1982,  423  So2d  G<»5,  appeal  after  remand  453 
So.2d  251. 

Permits  granted  by  the  Environmental  Control 
Commission  to  private  corporation,  which  had 
been  awarded  contract  by  State  Department  of 
Natural  Resources  to  conduct  feasibility  study 
for  regional  hazardous  waste  disposal  facility, 
relative  to  hazardous  waste  facility  corporation 
was  planning  to  construct  on  site  which  it  had 
recommended  to  Department  in  feasibility  study 
were  "license[s]"  within  meaning  of  par.  (l)(b)  of 
this  section  and,  as  such,  were  immune  from 
either  cancellation  or  rescission  by  Commission 
on  Ethics  for  Public  Employees  on  account  of 
corporation's  alleged  violation  of  Code  of  Gov- 
ernmental Ethics.    Id. 


PART  ir.  ETHICAL  STANDARDS  FOR  PUBLIC  SERVANTS 

§  1111.     Payments  from  nonpublic  sources 

A.  Payments  for  services  to  the  governmental  entity.  No  public  servant  shall 
receive  any  thing  of  economic  value,  other  than  compensation  and  benefits  from  the 
governmental  entity  to  which  he  is  duly  entitled,  for  the  performance  of  the  duties  and 
responsibilities  of  his  office  or  po.sition. 

D.  Finder's  fees.  No  public  servant  shall  receive  any  thing  of  economic  value  from  a 
person  to  whom  the  public  servant  has  directed  business  of  the  governmental  entity. 

C.  Payments  for  nonpublic  service. 

(1)  No  public  servant  shall  receive  any  thing  of  economic  value  for  any  service,  the 
subject  matter  of  which: 

(a)  Is  devoted  subst.:intially  to  the  responsibilities,  programs,  or  operations  of  the 
agency  of  the  public  servant  and  in  which  the  public  servant  has  participated;   or 

(b)  Draws  substantially  upon  official  data  or  ideas  which  have  not  become  part  of 
the  body  of  public  information. 

(2)  No  public  servant  and  no  legal  entity  in  which  the  public  servant  exercises  control 
or  owns  an  interest  in  excess  of  twenty-five  percent,  shall  receive  any  thing  of  economic 
value  for  or  in  consideration  of  services  rendered,  or  to  be  rendered,  to  or  for  any  person 
during  his  public  service  unless  such  services  are: 

(a)  Bona  fide  and  actually  performed  by  the  public  servant  or  by  the  entity; 

(b)  Not  within  the  course  of  his  official  duties; 

(c)  Not  prohibited  by  R.S.  42:1112  or  by  applicable  laws  or  regulations  governing 
nonpublic  employment  for  such  public  servant;   and 

(d)  Neither  performed  for  nor  compensated  by  any  person  from  whom  such  public 
servant  would   be  prohibited   by   U.S.   42:1  lir)(A)(l)  or  (B)   from   receiving  a  gift. 

D.  Payments  for  future  services.  No  public  servant  shall  rticeive,  directly  or  indirect- 
ly, any  thing  of  economic  value  during  the  term  of  his  public  service  in  consideration  of 
personal  services  to  be  rendered  to  or  for  any  person  subsequent  to  the  term  of  such 
public  service;  however,  a  public  servant  may  enter  into  a  contract  for  prospective 
employment  during  the  term  of  his  public  service  unless  otherwise  prohibited  by  R.S. 
42:1116. 

E.  Payments  for  rendering  assistance  to  certain  persons. 

(1)  No  public  servant,  and  no  legal  entity  of  which  such  public  servant  is  an  officer, 
director,  trustee,  partner,  or  employee,  or  in  which  such  public  servant  has  a  substantial 
economic  interest,  shall  receive  or  agree  to  receive  any  thing  of  economic  value  for 
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assisting  a  person  in  a  transaction,  or  in  an  appearance  in  connection  with  a  transaction, 
with  the  agency  of  such  public  servant. 

(2)(a)  No  elected  official  of  a  governmental  entity  shall  receive  or  agree  to  receive  any 
thing  of  economic  value  for  assisting  a  person  in  a  transaction  or  in  an  appearance  in 
connection  with  a  transaction  with  the  governmental  entity  or  its  officials  or  agencies, 
unless  he  shall  file  a  sworn  written  statement  with  the  board  prior  to  or  least  ten  days 
after  initial  assistance  is  rendered. 

(b)  The  contents  of  the  sworn  written  statement  required  by  this  Subsection  shall  be 
prescribed  by  the  board  and  such  statement  shall  be  a  public  record. 

(c)  The  board  shall  review  all  sworn  st;itemcnts  filed  in  accordance  with  this  Subsec- 
tion. If  the  board  determines  that  any  such  sworn  statement  is  deficient  or  may  suggest 
a  possible  violation  of  this  Part,  it  shall,  within  ten  days  of  the  receipt  of  such  statement, 
notify  the  elected  official  filing  the  statement  of  iti;  findings.  Such  notification  shall  be 
deemed  confidential  and  privileged  "and  shall  only  be  made  public  in  connection  with  a 
public  hearing  by  the  board  for  an  alleged  violation  of  this  Part  where  such  would  be 
relevant  to  the  alleged  violation  for  which  the  elected  official  is  being  investigated. 

Acts  1979.  No.  443,  §  1,  eff.  April  1,  1980.    Amended  by  Acts  1983,  No.  403,  §  1;  AcU  1983,  No.  697, 
§  1. 


1983  Amend  merits:  Acts  1983,  No.  403,  §  1,  in 
subpar.  C(2)(d)  inserted  "(A)(1)  or  (B)"  followitit; 
"R.S.  42  1115". 

Section  2  of  Act.s  1983,  No.  403  provides: 

"The  provijiims  of  this  Act  and  the  provi.sions 
of  the  Act  which  originated  as  [Housu  Bill  No. 
787  of  the  19S3  Ki-gular  Session)  [Acts  1983,  No. 
697]  if  enacted,  shall  both  be  t^iven  effect.  The 
provisions  of  this  Act  shall  not  supersede  tlie 
provisions  of  the  nitroduclory  para^iaiih  of  US. 
42:1111(C)(2)  as  amended  by  the  Act  which  oritci- 
nated  as  [House  liill  No.  787  of  tl>e  1983  Regular 
Session]  [Acts  1983.  No.  C97],  if  enacted;  the 
provisions  of  that  Act  shall  not  supersede  the 
provisions  of  R.S.  42:111 1(C)(2)(d)  as  cont^iined  in 
this  Act " 

Acts  1983,  No.  C'J7.  §  1,  in  subpar.  C(2)  insert- 
ed following  "No  public  servant"  the  words  "and 
no  legal  entity  in  which  the  public  servant  exer- 
cises control  or  owns  an  interest  in  excess  of 
twenty-five  percent,"  and  inserted  "or  by  the 
entity"  in  subpar  C(2)(a). 


Notes  of  Decisions 
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'/».     Validity 

The  terms  "services"  and  "things  of  economic 
value,"  as  found  in  provisions  of  this  section  and 
R.S.    42:1112   prohibiting   public   servants   from 


receiving  anything  of  economic  value  for  or  in 
consideration  of  services  rendered,  are  not  un- 
constitutionally vague  or  overbroad.  Glazer  v. 
Commission  on  Ethics  for  Public  Employees, 
Sup.1983.  431  So.2d  752. 

Terms  "services"  and  "thing  of  economic  val- 
ue" within  this  section  and  R.S.  42:1112  provid- 
ing thai  no  public  servant  shall  receive  anything 
of  economic  value  for  services  rendered  during 
his  public  service  unless  the  services  are  neither 
performed  for  nor  compensated  by  person  from 
whom  public  servant  would  be  prohibited  from 
receiving  a  gift  and  that  no  public  servant  shall 
participate  in  transactions  involving  the  govern- 
mental entity  with  any  person  who  owes  any- 
thing of  economic  value  to  the  public  servant  and 
is  in  position  to  directly  affect  economic  interests 
of  public  servant  are  not  unconstitutionally 
vague.  Glazer  v.  Commission  on  Ethics  for  Pub- 
lic Employees,  App.1982,  417  So.2d  456,  reversed 
on  other  grounds  431  So.2d  752. 

1.     In  general 

Provisions  of  subpar.  CX2)(d)  of  this  section 
and  R.S  421 115(A)  operates  to  prohibit  any 
public  servant  from  receiving  anything  of  eco- 
nomic value  for  or  in  consideration  of  services 
rendered  to  or  for  any  person  if  such  public 
servant  knows  or  reasonably  should  know  that 
such  person  has  or  is  seeking  to  obtain  contrac- 
tual or  other  business  or  financial  relationships 
with  the  public  servant's  agency.  Glazer  v. 
Commission  on  Ethics  for  Public  Employees, 
Sup.1983,  431  So.2d  752. 

Research  corporation  with  which  private  cor- 
poration subcontracted  to  do  certain  work  in 
conjunction  with  contract  awarded  private  corpo- 
ration by  Stall'  Department  of  Natural  Re- 
sources to  conduct  feasibility  study  for  regional 
hazardous  waste  disposal  facility  was  "state  em- 
ployee" within  meaning  of  former  R.S.  42:1111 
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(see,  now,  R.S.  42:1102)  for  purpost;  of  charge 
that  private  corporation,  as  an  "other  person" 
violated  R.S.  42:1101  et  seq.  by  paying,  transfer 
ring,  or  delivering  to  research  corporation  a 
thing  of  economic  value  which,  as  state  employ- 
ee, research  corporation  was  prohiliited  from 
receiving  by  Code  where  record  Hhovved  that 
research  corporation  was  then  under  contract 
with  Department  to  manage  s<!veral  significant 
aspects  of  Department's  hazardous  waste  pro- 
gram. Commission  on  Ethics  for  Public  Employ- 
ees v.  IT  Corp..  App.1982,  423  So.2d  695,  appeal 
after  remand  453  So. 2d  251. 

"State  employee"  as  defined  in  former  R.S. 
42:1111  (see,  now,  R.S.  42:1102)  included  private 
corporations  as  well  as  individuals  and,  there- 
fore, private  corporation  which  had  been  award- 
ed contract  by  State  Department  of  Natural 
Resources  to  conduct  feasibility  study  for  re- 
gional hazardous  waste  di.sposal  facility  could  be 
subject  to  jurisdiction  of  Cominission  on  Ethics 
for  Public  Employees.    Id 

Ethical  standards  for  [niblic  servants  con- 
tained in  the  code  of  governmental  ethics  (R.S. 
42:1101  et  seq.)  are  applicable  to  Dock  Hoard 
members.  Board  of  Coni'rs  of  Port  of  New 
Orleans  v.  Ixjuisiana  Corii'n  on  lllhics  for  Public 
Employees,  App.1982,  41G  So  I'd  2;il,  writ  denied 
421  So.2d  248. 

Where  slate  police  siTKcaiit  vva.s  suspinded 
less  than  two  years  aftir  the  fir>.l  of  llu-  allcgeil 
violations  of  former  RS  ^lllllii  and  4'.;  1114 
(see,  now,  this  section  and  R  S  12:1 1  Ifj),  prohibit 
ing  state  employee  from  receiving  gift  or  com 
pensation  from  person  who  conducted  activities 
regulated  by  employee's  agency,  and  dismiss.il 
the  following  year  was  based  ii[)on  the  same 
conduct,  action  by  division  of  state  police  to 
enforce  was  timely  commenced  McNabb  v. 
Ix)uisiana  Dept.  of  Public  Safety.  Division  of 
State  Police,  App.1971,  '250  So  2d  150. 

State  police  sergeant's  failure  to  disclose  to 
head  of  his  agency  the  services  and  compensa 
tion  he  receivcil  as  result  of  his  outside  emjiloy- 
merit  with  construction  companies  violated  for- 
mer R.S.  421113  an<l  4'^  1114  (s.e,  now,  this 
section  and  R.S. '42:11 15)  proluhiting  stale  em- 
ployee from  receiving  gift  or  c()in[)cnsation  from 
person  who  conducts  operations  which  are  regu- 
lated by  such  employee's  agency,  as  against 
police  sergeant's  cont«'ntion  that  division  of  state 
police  was  only  concerned  with  enforcement  of 
laws  and  did  not  "regulate"  the  operations  of  the 
pipeline  construction  companies.     Id. 

Where  association  has  as  its  primary  source  of 
income  dues  paid  from  public  funds  by  pubh\- 
officials  or  agencies  as  nieinbtrsliip  ."■.ubscrii)- 
tions,  employment  of  state  employee  or  official 
by  association,  or  representation  of  association 
by  state  employee  or  officiiil,  is  violative  of  out- 
side compensation  and  conflict  of  interest  provi- 
sions of  R.S    42:1112,  42111,1.  and  42:1143  (see, 


now,  R.S.  42:1112  and  this  section).     Op.Atty. 
Gen  ,  No.  75-952,  July  17.  1975. 

2.  Purpose 

Primary  objective  of  the  Code  of  Ethics  for 
Governmental  Employees  (R.S.  42:1101  et  seq.)  is 
not  to  apprehend  and  punish  persons  guilty  of 
public  wrongdoing,  but  to  prevent  public  officers 
and  employees  from  becoming  involved  in  con- 
flicts of  interest.  Glazer  v.  (kimmission  on  Eth- 
ics for  Public  Employees,  Sup.1983,  431  So.2d 
752. 

3.  Receiving  anything  of  economic  value 

Subsection  C(2)(d)  of  this  section,  prohibiting 
public  servants  from  receiving  anything  of  eco- 
nomic value  for  or  in  consideration  of  services 
rendered,  must  be  read  as  prohibiting  conflicts 
of  interest  in  ordinary  as  well  as  in  special 
business  deals  and,  hence,  as  prohibiting  arms- 
length  transactions  in  any  conflict  of  interest 
situation.  Glazer  v.  Commission  on  Ethics  for 
Public  Employees,  Sup.1983,  431  So.2d  752. 

A  public  official  may  not  receive  anything  of 
economic  value  for  or  in  consideration  of  servic- 
es rendered  to  any  person  who  does  business 
with  his  government  agency.    Id. 

4.  Conflict  of  interest 

A  "conflict  of  interest"  as  envisioned  by  the 
Code  of  Ethics  for  Governmental  Employees 
(K.S  42  1101  et  seq.)  is  a  situation  which  would 
re()uire  an  official  to  service  two  masters.  ■ 
presenting  a  potential,  rather  than  an  actuality, 
of  wrongdoing.  Glazer  v.  C/ommission  on  Ethics 
for  Public  Employees,  Sup.1983,  431  So.2d  752. 

Conduct  of  individual  in  permitting  his  wholly 
owned  and  controlled  corporation  to  sell  steel  to 
state  mineral  lessees  while  he  was  a  member  of 
the  State  Mineral  Board  amounted  to  a  sale  of 
steel  by  individual  under  the  Code  of  Ethics  for 
Governmental  Employees  and,  as  such,  amount- 
ed to  a  "conflict  of  interest"  for  which  the  Ck)m- 
mission  on  Ethics  for  Public  Employees  was 
authori7cd  to  impose  sanctions.    Id. 

5.  Powers  of  commission 

Authority  was  vested  in  the  Commission  on 
Ethics  for  Public  Employees  to  notify  customers 
of  corporation  wholly  owned  and  controlled  by 
public  official  that  any  payment  by  them  to  that 
official  for  services  rendered  was  violative  of  the 
Code  of  E-thics  for  Governmental  Employees. 
Glazer  v.  Commission  on  Ethics  for  Public  Em- 
ployees, Sup.1983,  431  So.2d  752. 

6.  Hoards  and  cummis.slons 

1-egislative  authorization  for  those  engaged  in 
the  mining  industry  to  serve  on  the  State  Miner- 
al Hoard  does  not  implicitly  permit  an  industry 
figure  to  serve  regardless  of  any  conflicts  of 
interest  he  may  have  that  are  in  violation  of  the 
Cx)de  of  F^thics  for  Governmental  Employees 
(R.S.  42:1101  et  seq  )     Glazer  v.  Commission  on 
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Ethics  for  Public  Employees,  Sup.  1983,  431  So.2d 
752. 

7.     Corporation!* 

Separate  corporate  entity  privilege  contained 
in  LSA-C.C.  art.  435  does  not  permit  a  public 
official  to  use  a  corporation  wholly  owned  and 
controlled  by  him  to  do  that  which  is  expressly 
prohibited  by  the  Code  of  Ethics  for  Governmen- 
tal Employees.  (R  S.  421 101  ct  seq.).  Glazer  v. 
Commission  on  Ethics  for  Public  Employees, 
Sup.1983,  431  So.2d  752. 

No  proper  use  or  function  is  served  when 
separate  corporate  capacity  is  used  to  thwart  the 
strong  public  interests  embodied  in  the  proscrip- 


Note  V2 

tions  of  the  Code  of  Ethics  for  Governmental 
Employees  (R.S.  42:1101  ct  seq.).    Id. 

8.     Kcmand 

A  remand  was  necessary  in  order  to  have  the 
Comnussion  on  Ethics  for  Public  Employees  sup- 
port iLs  order  removing  a  member  of  the  State 
Mineral  Board  for  a  conflict  of  interest,  with  no 
possibility  of  reappointment  for  at  least  four 
years,  with  facts  and  articulated  reasons  and  for 
an  explanation  as  to  why  a  suspension  from  the 
State  Mineral  Board,  with  reinstatement  condi- 
tioned upon  elimination  of  the  conflict  of  inter- 
est, would  not  be  a  more  effective  or  appropriate 
sanction.  Glazer  v.  Commission  on  Ethics  for 
Public  Employees,  Sup.1983,  431  So.2d  752. 


§  1112.     Participation  in  certain  transactions  involving  the  governmental  entity 

A.  Nonpublic  servant,  except  as  provided  in  R.S.  42:1120,  shall  participate  in  a 
transaction  in  which  he  has  a  personal  substantial  economic  interest  of  vvliich  he  may  be 
reasonably  expected  to  know  involving  the  governmental  entity. 

B.  No  public  servant,  except  as  provided  in  R.S.  42:1120,  shall  participate  in  a 
transaction  involving  the  governmental  entity  in  which,  to  his  actual  knowledge,  any  of 
the  following  persons  has  a  substantial  economic  interest: 

(1)  Any  member  of  his  immediate  family. 

(2)  Any  person  in  which  he  has  a  substantial  economic  interest  of  which  he  may 
reasonably  be  expected  to  know. 

(3)  Any  person  of  which  he   is  an  officer,  director,   trustee,   partner,  or  employee. 

(4)  Any  person  with  whom  he  is  negotiating  or  has  an  arrangement  concerning 
prospective  employment. 

(5)  Any  person  who  is  a  party  to  an  existing  contract  with  such  public  servant,  or  with 
any  legal  entity  in  which  the  public  servant  exercises  coi\trol  or  owns  an  interest  in  excess 
of  twenty-five  percent,  or  who  owes  any  thing  of  economic  value  to  such  public  servant, 
or  to  any  legal  entity  in  which  the  public  servant  exercises  control  or  owns  an  interest  in 
excess  of  twenty-five  percent,  and  who  by  reason  thereof  is  in  a  position  to  affect  directly 
the  economic  interests  of  such  public  servant. 

C.  Every  public  employee,  excluding  an  appointed  member  of  any  board  or  commis- 
sion, shall  disqualify  himself  from  particijjating  in  a  transaction  involving  the  governmen- 
tal entity  when  a  violation  of  this  Part  would  result.  The  procedures  for  such  disqualifi- 
cation shall  be  established  by  regulations  issued  pursuant  to  R.S.  42:1134(1). 

Acts  1979,  No.  443,  §   1,  eff.  April  1,  1980.     Amended  by  Acts  19a;t,  No.  697,  §   1. 


1983  Amendment:  Rewrote  par.  R(5)  which, 
prior  tliereto,  read: 

"(5)  Any  person  who  is  a  party  to  an  existing; 
contract  with  such  public  servant  or  who  owes 
any  thing  of  economic  value  to  such  public  serv- 
ant and  who  by  reason  thereof  is  in  a  position  to 
affect  directly  the  economic  interests  of  such 
public  servant." 


Notes  of  Decisions 


Corporations    6 
Evidence     3 
Purpose    2.5 
Stute  employee     4 
Validity     'A 
Validity  of  prlur  law 


In  Kcneral     2 

Hoards  and  ronimissions 

Cttnflict  of  interest     5 


Vj.     Validity 

Thi.s  section,  allowing  all  public  employees  to 
dis(nialify  themselvos  from  participation  in  any 
matter  when  n  violation  of  Ethics  Code  would 
result  but  requiring  members  of  boards  to  resign 
or  divest  when  a  violation  would  result,  does  not 
violate  the  equal  protection  clause  of  either  U.S. 
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Note  'A 

C.A  Const.  Amend.  14  or  L.S.A.-Const  Art  1, 
§  3  in  that  there  is  a  rational  relationship  to 
stitt-  interest  of  avoiding  conflicts  of  interest. 
Hill  V.  Commission  on  Ethics  For  Public  Employ- 
ees, App.  1  Cir.1983,  442  So,2d  r)92,  writ  granted 
444  So.2d  1217. 

The  terms  "services"  and  "things  of  economic 
value,"  as  found  in  provisions  of  this  section  and 
R.S.  42:1111  prohibiting  public  servants  from 
receiving  anything  of  economic  value  for  or  in 
consideration  of  services  rendered,  are  not  un- 
constitutionally vague  or  overbroad.  Glazer  v. 
Commission  on  Ethics  for  Public  E^mployccs, 
Sup.1983,  431  So.2d  752. 

Words  "in  a  position  to  directly  affeci."  within 
par.  B(5)  of  this  section  providing  that  no  public 
servant  shall  participate  in  transactions  involv- 
ing the  governmental  entity  with  any  person 
who  owes  anything  of  economic  value  to  the 
public  servant  and  is  in  pK)sition  to  directly  affect 
economic  interests  of  public  se.  vant  are  not  un 
constitutionally  vague.  Glazer  v.  Commission  on 
Ethics  for  Public  Employees,  App. 1982,  417 
So. 2d  456,  reversed  on  other  grounds  431  So. 2d 
752. 

Terms  "services"  and  "thing  of  economic  val- 
ue" within  this  section  and  R.S.  41i;llll  provid 
ing  that  no  public  servant  shall  receive  anything 
of  economic  value  for  services  rendered  during 
his  public  service  unless  the  service:,  are  inithcr 
performed  for  nor  compensated  by  person  from 
whom  public  servant  would  be  prohibited  from 
receiving  a  gift  and  that  no  public  servant  shall 
participate  in  transactions  involving  the  govern- 
mental entity  with  any  person  who  owes  any 
thing  of  economic  value  to  the  public  servant  and 
is  in  position  to  directly  affeci  economic  interests 
of  public  servant  are  not  unconstitutionally 
vague.    Id. 

This  section  did  not  deny  ei|iial  pnitectiuii  to 
nieinber  of  Mineral  Board,  though  another  stat 
ute  mandated  that  all  public  employees,  except 
a|)pointed  board  members,  were  to  disciualify 
themselves  from  participation  in  any  matter 
where  Code  of  Governmental  F^thics  would  be 
violated.    Id.  -^      ■ 

1.  Validity  of  prior  law 

Provisions  of  former  R.S  42:1117  {.see,  now, 
this  section)  that  no  member  of  appointed  board 
or  commission  shall  "participate"  in  any  transac- 
tion involving  such  board  or  coninussion  or  in 
which  he  has  a  "substantial  personal  economic 
interest"  was  not  unconstitutionally  vague  or 
overly  broad  in  its  terms.  State  Mineral  Bd.  v. 
Louisiana  Commission  on  Governmental  Ethics, 
App.1978,  367  So,2d  1188,  writ  denied  :)68  So.2d 
1097. 

2.  In  general 

Where  association  has  as  its  primary  source  of 
income  dues  paid  from  public  funds  by  public 
officials   or  agencies  as   membership   subscrip 


tions,  employment  of  state  employee  or  official 
by  association,  or  representation  of  association 
by  state  employee  or  official,  is  violative  of  out- 
side compensation  and  conflict-of-interest  provi- 
sions of  former  R.S.  42:1112,  42:1113.  and 
42:1143  (see,  now,  this  section  and  R.S.  42:1111). 
Op.Atty.Gen.,  No.  75-952.  July  17,  1975. 

2.6.     Purpo.se 

Primary  objective  of  the  Code  of  Ethics  for 
Governmt.'iital  Employees  (R.S.  42:1101  et  seq.)  is 
not  U)  apprehend  and  punish  persons  guilty  of 
public  wrongdoing,  but  to  prevent  public  officers 
and  employees  from  becoming  involved  in  con- 
flicts of  interest.  Glazer  v.  Commission  on  Eth- 
ics for  Public  Employees.  Sup.1983,  431  So.2d 
752. 

3.  Evidence 

In  proceeding  wherein  Commission  on  Ethics 
for  Public  Employees  found  that  Mfneral  Board 
member,  whose  corporation  had  done  business 
with  seven  companies  holding  mineral  leases 
with  st;ite,  had  violated  Code  of  Governmental 
Ethics  provisions,  including  provision  of  this  sec- 
tion that  no  public  servant  was  to  participate  in 
transactions  involving  the  governmental  entity 
with  any  person  owing  anything  of  economic 
value  to  the  public  servant  and  in  a  position  to 
directly  affect  economic  interests  of  public  serv- 
ant, evidence  sufficiently  established  that  mem- 
ber violated  such  provision,  despite  absence  of 
any  evidence  of  specific  transactions  by  Board 
involving  such  lessees  after  adoption  of  the 
Code.  Glazer  v.  Commission  on  Ethics  for  Pub- 
lic EnipU)yees,  App.1982,  417  So. 2d  456,  reversed 
on  other  grounds  431  So. 2d  752. 

4.  State  employee 

Although  private  corporation,  which  entered 
into  contract  with  State  Department  of  Natural 
Resources  to  conduct  feasibility  study  for  re- 
gional ha/.^rdous  waste  disposal  facility,  timely 
suhmitteil  iLs  feasibility  study  by  Si^ptember  20. 
1979,  and  corporation's  real  estate  option  to  buy 
recommended  site  became  effective  on  Septem- 
ber 25,  1979,  where  corporation  was  not  paid  by 
fit;ite  for  its  services  until  October  9,  1979,  it  was 
Htill  "state  employee"  within  meaning  of  former 
US.  42:1111  (see,  now,  It.S.  42.1102)  on  date  real 
estate  option  became  effective  and  therefore  ac- 
(juircd  "personal  substantial  economic  interest" 
in  its  contract  in  violation  of  former  R.S.  42:1112 
(see,  now,  this  section  and  R.S.  42:1123).  Com- 
mission on  Ethics  for  Public  Employees  v.  IT 
Corp.,  App.1982,  423  So.2d  695,  appeal  after  re- 
mand 453  So.2d  251. 

"State  employee"  as  defined  in  former  R.S. 
42  1111  (see,  now.  R.S.  42:1102)  included  private 
corporations  as  well  as  individuals  and,  there- 
fore, private  corjioration  which  had  been  award- 
ed contract  by  SUite  Department  of  Natural 
Resources  to  conduct  feasibility  study  for  re- 
gional hazardous  waat«  disposal  facility  could  be 
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subject  to  jurisdiction  of  Commission  on  Ethics 
for  Public  Employees.    Id. 

5.  Conflict  of  interest 

The  Ethics  Commission  did  not  err  in  finding 
that  member  of  Board  of  Cosmetology,  who  also 
had  an  interest  \n  a  beauty  salon,  had  an  imper- 
missible conflict  of  interest.  Hill  v.  Commission 
on  Ethics  For  Public  Employees,  App.  1  Cir.1983, 
442  So.2d   692,   writ   granted   444   So.2d    1217. 

Conduct  of  individual  in  permitting  his  wholly 
owned  and  controlled  corporation  to  sell  steel  to 
Stat*-  mineral  lessees  while  he  was  a  member  of 
the  State  Mineral  Board  amounted  to  a  sale  of 
steel  by  individual  under  the  Code  of  Ethics  for 
Governmental  Employees  and,  as  such,  amount- 
ed to  a  "conflict  of  interest"  for  which  the  Com- 
mission on  Ethics  for  Public  Employees  was 
authorized  to  impose  sanctions.  Glazer  v.  Com- 
mission on  Ethics  for  Public  Employees,  Sup. 
1983,  431  So.2d  752. 

A  "conflict  of  interest"  as  envisioned  by  the 
Code  of  Ethics  for  Covornnienlal  Employees 
(R.S.  42:1101  et  seq.)  is  a  situation  which  would 
require  an  official  to  service  two  masters, 
presenting  a  potential,  rather  than  an  actuality, 
of  wrongdoing.    Id. 

6.  Corporations 

No  proper  U'-o  or  function  is  served  when 
separate  corporate  capacity  is  used  t<i  thwart  the 
strong  public  interests  embodied  in  the  proscrip- 
tions of  the  Code  of  Ethics  for  Goveriunental 
Employees    (R.S.    42:1101    et   soq).      Glazer    v. 


Commission   on    Ethics    for   Public    Employees, 
Sup.1983,  431  So.2d  752. 

Separate  corporate  entity  privilege  contained 
in  LSA-C.C.  art  435  does  not  permit  a  public 
official  to  use  a  corporation  wholly  owned  and 
controlled  by  him  to  do  that  which  is  expressly 
prohibited  by  the  Code  of  Elthics  for  Governmen- 
tal Employees  (R.S.  42:1101  et  seq.).    Id. 

7.    Boards  and  commissions 

As  result  of  membership  on  the  Board  of 
Cosmetology  and  her  position  as  owner  operator 
of  a  beauty  salon,  individual  was  in  violation  of 
this  section.  Hill  v.  Commission  on  Ethics  For 
Public  Employees,  App.  1  Cir.1983,  442  So.2d 
592.  writ  granted  444  So.2d  1217. 

In  ordering  member  of  Board  of  Cosmetology 
to  either  divest  herself  of  her  interest  in  a  beau- 
ty salon  or  to  resign  from  the  Board,  Ethics 
Commission  did  not  go  beyond  letter  of  the  law 
to  some  vague  and  undefined  spirit.  Hill  v. 
Commission  on  Ethics  For  Public  Employees, 
App.  1  Cir.1983,  442  So.2d  592,  writ  granted  444 
So.2d  1217. 

Legislative  authorization  for  those  engaged  in 
the  mining  industry  to  serve  on  the  State  Miner- 
al Board  does  not  implicitly  permit  an  industry 
figure  to  serve  regardless  of  any  conflicts  of 
interest  he  may  have  that  are  in  violation  of  the 
Code  of  Ethics  for  Governmental  Employees. 
(R.S.  42:1101  cl  seq.)  Glazer  v.  Commission  on 
Ethics  for  Public  Employees,  Sup.1983,  431  So.2d 
752. 


§  1113.     Prohibited  contractual  arrangements 

A.  No  public  sci-vant,  excluding  any  lcKi-sl:itor  and  any  appointed  member  of  any 
board  or  commi.ssion  and  any  member  of  a  poveniing  authority  of  a  parish  with  a 
population  of  ten  thousand  or  less,  or  member  of  such  a  public  servant's  immediate 
family,  or  legal  entity  in  which  he  has  a  controlling  interest  shall  bid  on  or  enter  into  any 
contract,  subcontract,  or  other  transaction  that  is  under  the  supervision  or  jurisdiction  of 
the  agency  of  such  public  servant. 

B.  Other  than  a  legislator,  no  ap[)ointed  member  of  any  board  or  commission,  member 
of  his  immediate  family,  or  legal  entity  in  which  he  has  an  economic  interest  shall  bid  on 
or  enter  into  or  be  in  any  way  interested  in  any  contract,  subcontract;  or  other  transaction 
which  is  under  the  supervision  or  jurisdiction  of  the  agency  of  such  api)ointed  member. 

C.  No  legislator,  member  of  his  immediate  family,  or  legal  entity  in  which  he  has  a 
controlling  interest  shall  bid  on  or  enter  into  or  be  in  any  way  interested  in  any  contract, 
subcontract,  or  other  transaction  involving  the  legislator's  agency. 

Acts  1979,  No.  443,  §  1,  eff.  April  1,  1980.    Amended  by  Acts  1984,  No.  830,  §  1. 


1984  Amendment:  In  subsec.  A.  inserted  "and 
any  member  of  a  governing  authority  of  a  parish 
with  a  population  of  ten  thousand  or  less". 

In  subsec.  A  as  amended  in  1984,  "or"  was 
inserted  followmg  "ten  thousand  or  less,",  "a" 
was  inserted  following  "member  of  Huch"  and 
"that"  was  substituted  for  "which"  following 
"transaction"  on  authority  of  R.S.  24:253. 


Cross  KeferenceM 

Public  printing  contract.s,  interest  of  state  offi- 
cials prohibited,  see  R.S.  43:12. 


Notes  of  Deci.sions 


In  general     1 
Validity     'A 
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Noto  Vi 

'/t.     Validity 

U.S.  42  1113,  42:1114,  and  42:1119  of  the  Code 
of  GovernmcnUil  Ethics  adet|uately  provide  a 
person  of  fair  intelligence  witli  fair  notice  of 
what  conduct  is  prohibited  or  required  and  are 
not  unconstitutionally  vague.  Anzelmo  v.  Loui- 
siana Com'n  on  Ethics  for  Public  Employees, 
App.l  Cir.1983,  435  So.2d  1082,  writ  denied  441 
So.2d  1220. 

1.     In  general 

Provisions  of  the  Code  of  Ethics  (R  S.  42:1101 
et  seq.)  not  only  regulate  the  conduct  of  public 


employceb,  but  also  regulate  the  conduct  of 
elected  officials  and  persons  other  than  public 
servants.  Anzelmo  v.  Ix)uisiana  Com'n  on  Eth- 
ics for  Public  Employees,  App.l  Cir.1983,  435 
So.2d  1082,  writ  denied  441  So.2d  1220. 

Leasing  of  state-owned  water  bottoms  for  oys- 
ter fishing  from  Wild  Life  Commission  by  mem- 
ber of  Cf)mmission  did  not  per  se  violate  Code  of 
Government  Ethics.  In  re  Buquet,  App.1966, 
184  So.2d  288,  writ  denied  249  La.  198,  186  So.2d 
159. 


§  1114.     Financial  disclosure 

A.  Other  than  a  legislator,  each  public  servant  and  each  member  of  his  immediate 
family  who  derive.s  any  thing  of  economic  value,  directly,  through  any  transaction 
involving  the  agency  of  such  public  servant  or  who  derives  any  thing  of  economic  value  of 
which  he  may  be  reasonably  expected  to  know  througli  a  person  which  (1)  is  regulated  by 
the  agency  of  such  public  servant,  or  (2)  has  bid  on  or  entered  into  or  is  in  any  way 
financially  interested  in  any  contract,  subcontract,  or  any  transaction  under  the  supervi- 
sion or  jurisdiction  of  the  agency  of  such  public  servant  shall  disclose  the  following: 

(1)  The  amount  of  income  or  value  of  any  thing  of  economic  value  derived; 

(2)  The  nature  of  the  business  activity; 

(3)  Name   and   address,   and   relatiuiiship   to   the   public   servant,   if  applicable;    and 

(4)  The  name  and  business  address  of  the  legal  entity,  if  a{)plicable. 

H.  Eacli  legislator  and  each  member  of  his  nninediate  fanuly  who  derives  anything  of 
econom.ic  value,  directly,  through  any  transaction  involving  the  legislator's  agency  or  who 
derives  anything  of  economic  value  of  whicli  he  may  be  reasonably  expected  to  know 
through  a  person  which  has  bid  on  or  entered  into  or  is  in  any  way  financially  interested 
in  any  contract,  subcontract,  or  any  transaction  involving  the  legislator's  agency  shall 
disclose  the  following; 

(1)  The  amount  of  income  or  value  of  anything  of  economic  value  derived; 

(2)  The  nature  of  the  business  activity, 

(3)  The  name  and  address,  and  relationship  to  the  legislator,  if  applicable;   and 

(1)  The  name  and  business  address  of  the  legal  entity,  if  applicable. 

C.  The  disclosure  statements  leiiuired  in  this  Section  shall  be  filed  each  year  with  the 
appropriate  ethics  body  by  May  1  and  shall  include  such  information  for  the  previous 
calendar  year.    Such  statements  .sji:ill  be  a  matter  of  public  record. 

Arts  1979,  No.  443,  §   1,  eff.  AjtII  1,  l'.»H() 


Notes  of  Decisions 


In  general 
Validity     1 


I.     Validity 

RS.  42  1113.  42:1114,  and  fJlll')  of  the  Code 
of  Governmental  Ethics  adequati'ly  provide  a 
person  of  fair  intelligence  with  fair  notice  of 
what  conduct  is  prohibited  or  requirt'd  and  are 
not  uiicoribtitutionally  vague.    Anzelmo  v.  Loui- 


siana Com'n  on  Ethics  for  Public  Employees, 
App.l  Cir.l9H3,  435  So.2d  1082,  writ  denied  441 
So.2d  12'20. 

2.     In  general 

Provisions  of  the  Code  of  Ethics  (R.S.  42:1101 
ct  seq.)  not  only  regulate  the  conduct  of  public 
einployfi's,  but  also  regulate  the  conduct  of 
elected  officials  and  persons  other  than  public 
sei-vants.  Anzelmo  v.  Ix)uisiana  Com'n  on  Eth- 
ics for  Public  Employees,  App.l  Cir.1983,  435 
So.2d  1082,  writ  denied  441  So. 2d  1220. 
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§  1114.1.     [Blank] 

A   section  designated  as   R.S.   42:1114.1   was 
enacted  by  Acts  1982,  No.  747,  §  2.    The  section 


Not*  2 


was  redesignated  as  R.S.  42:1124  on  authority  of 
R.S.  24:253. 


§  1115.     Gifts 

A.  No  public  servant  shall  solicit  or  accept,  directly  or  indirectly,  any  thing  of 
economic  value  a.s  a  ^^ift  or  gratuity  from  any  person  or  from  any  officer,  director,  agent, 
or  employee  of  such  person,  if  such  public  servant  knows  or  reasonably  should  know  that 
such  person: 

(1)  Has  or  is  seeking  to  obtain  contractual  or  other  business  or  financial  relationships 
with  the  public  servant's  agency,  or 

(2)  Is  seeking,  for  compensation,  to  influence  the  passage  or  defeat  of  legislation  by  the 
public  servant's  agency. 

B.  No  public  employee  shall  solicit  or  accept,  directly  or  indirectly,  anything  of 
economic  value  as  a  gift  or  gratuity  from  any  person  or  from  any  officer,  director,  agent, 
or  employee  of  such  person,  if  such  public  employee  knows  or  reasonably  should  know 
that  such  person: 

(1)  Conducts  operations  or  activities  which  are  regulated  by  the  public  employee's 
agency. 

(2)  Has  interests  which  may  be  substantially  affected  by  the  performance  or  nonper- 
formance of  the  public  employee's  official  duly. 

Acts  1979,  No.  443,  §  1,  off.  April  1,  19H0.    Amended  by  AcLs  198:^,  No.  403,  §  1. 


1983  Amendment:  In  sutjsec.  A,  desifjjii.itcd 
pars.  (1),  inserted  ",  or"  at  the  end  of  par.  (1)  and 
added  par.  (2). 


Notes  of  Decisions 

Construction  and  application     Vj 

Evidence     2 

Powers  of  commission      I 

Prescription     3 

Regulation  by  employee's  agency 

Validity     "A 


'A.    Validity 

Phrase  "interest  whicii  may  be  aubsUintially 
affected  by"  within  suh.sec.  B(2)  of  this  section, 
providing  that  no  public  employee  shall  solicit  or 
accept  anything  of  economic  value  from  any 
person  if  the  public  employee  knows  or  reason- 
ably should  know  that  such  person  has  interests 
which  may  be  substantially  affected  by  perform- 
ance or  nonperforniai\ce  of  public  employee's 
official  duly,  is  not  unconstitutionally  vague. 
Glazer  v.  Commission  on  Ethics  for  Public  Em- 
ployees, App.1982,  417  So. 2d  45G,  reversed  on 
other  grounds  431  So. 2d  752. 

'A.     Construction  and  application 

Provisions  of  subsec.  A  of  this  section  and  R.S. 
42:1 11 1(C)(2)(d)  operates  to  prohibit  any  public 
servant  from  receiving  anything  of  economic  val- 
ue for  or  in  consideration  of  services  rendered  to 
or  for  any  person  if  such  public  servant  knows 


or  leasonably  should  know  that  such  person  has 
or  IS  scekuig  to  obtain  contractual  or  other  busi- 
ness or  financial  relationships  with  the  public 
servant's  agency.  Glazer  v.  Commission  on  Eth- 
ics for  Public  Employees,  Sup.1983,  431  So.2d 
752. 

A  public  official  may  not  receive  anything  of 
economic  value  for  or  in  consideration  of  servic- 
es rendtrt'd  to  any  pei-son  who  does  business 
with  his  government  agency.    Id. 

1.  Regulation  by  employee's  agency 

State  police  sergeant's  failure  to  disclose  to 
head  of  his  agency  the  services  and  compensa- 
tion he  received  as  result  of  his  outside  employ- 
ment with  construction  companies  violated  for- 
mer R.S.  42:1113  and  42:1114  (see,  now,  R.S. 
42:1111  and  this  section),  prohibiting  slate  em- 
ployee from  receivmg  gift  or  compensation  from 
person  who  conducts  operations  which  are  regu- 
lated by  such  employee's  agency,  as  against 
police  sergeant's  contention  thai  division  of  state 
police  was  only  concerned  with  enforcement  of 
laws  and  did  not  "regulate"  the  operations  of  the 
pipeline  construction  companies.  McNabb  v. 
I^ouisiana  Dept.  of  Public  Safety,  Divbion  of 
Stiite  Police,  App.1971,  250  So.2d  150. 

2.  Rvldence 

Where  record  did  not  reflect  that  operations  or 
activities  of  individual  from  whom  state  police 
officer  solicited  a  loan  were  regulated  by  offi- 
cer's agency  nor  did  it  reflect  any  interest  which 
he  might  have  had  and  which  might  have  been 
affected   by   officer's   performance   or   nonper- 
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Note  2 

fonnanco  of  his  official  duties,  and  record  was 
further  b.irren  of  any  proof  that  officer'8  appli- 
cation to  such  individual  for  loan  amounU'il  to  a 
favor,  finding  by  governmental  ethics  commis 
sion  that  solicitation  of  loan  by  officer  from 
individual  amounted  to  violation  of  former  K.S. 
42:1114  (see,  now,  this  section)  was  without  evi- 
dentiary support.  In  re  Coppola,  App.1971,  256 
So. 2d  798,  apphciition  denied  260  I^.  1120,  2r)8 
So. 2d  375,  appeal  aft«^r  remand  270  So.2d  190, 
writ  issued  272  So.2d  372. 

3.     Prescription 

Where  state  police  scrn;eaiit  was  suspendod 
less  than  two  years  after  the  first  of  the  alleged 
violations  of  former  R.S  42;  11 13  and  42:1114 
(see,  now,  R.S.  42:1111  and  this  section),  prohibit- 
ing state  employee  from  receiving  gift  or  com- 


pensation from  per.son  who  conducted  activities 
regulated  by  om[)l()yce's  agency,  and  dismissal 
the  following  year  was  based  upon  the  same 
conduct,  action  by  division  of  state  police  to 
enforce  former  R.S.  42:1113  and  42:1114  was 
timely  commenced.  McNabb  v.  Ijouisiana  Depl. 
of  Public  Safety,  Division  of  State  Police,  App. 
1971,  250  So.2d  150. 

4.     Powers  of  rommtssion 

Autliority  was  vested  in  the  Commission  on 
Ethii  .  for  Pu!)'.iC  Employees  to  notify  customers 
of  corporation  wholly  owned  and  controlled  by 
public  official  that  any  payment  by  them  to  that 
officir.l  for  services  rendered  was  violative  of  the 
Code  of  Ethics  for  Governmont'\l  Employees. 
Glazor  v.  Commission  on  Ethics  for  Public  Em- 
ployees, Sup.1983,  431  So.2d  752. 


§  1116.     Abuse  of  office 

No  public  servant  shall  u.se  the  authority  of  his  offico  or  position,  directly  or  indirectly, 
in  a  manner  intended  to  compel  or  coerce  any  person  or  oth<T  public  servant  to  provide 
himself,  any  other  public  servant,  or  other  person  with  any  thing  of  economic  value.  This 
Section  shall  not  be  construed  to  limit  that  authority  authorized  by  law,  sUitute,  ordi- 
nance, or  legislative  rule  in  carrying  out  official  duties. 
Acts  1979,  No.  443,  §  1,  cff.  April  1,  19S0. 

§  1117.     Illegal  payments 

No  public  servant  or  oii.er  person  shall  give,  pay,  loan,  transfer,  or  deliver  or  offer  to 
give,  pay,  loan,  transfer,  or  deliver,  directly  or  indirectly,  to  any  public  servant  or  other 
per.son  any  thing  of  economic  value  wiiich  $;uch  public  servant  or  other  person  would  be 
prohibited  from  receiving  by  any  provision  of  this  I'art. 
Acts  1979,  No.  443,  §  1,  eff.  April  1,  19S0. 

Notes  of  Dcci.sions 
1.     In  general 

Research  corporation  with  which  private  cor 
poration  subcontract<;d  to  do  certain  work  in 
conjunction  with  contract  awarded  private  corpo 
ration  by  Slate  Department  of  Natural  Kc 
sources  to  conduct  feasibility  study  for  regiimal 
hazardous  waste  disposal  facility  was  "sUite  em- 
ployee" within  meaning  of  former  R.S.  42:1111 
(see,  now,  R.S.  42:1102)  for  purpose  of  charge 
that  private  corporation,  a:)  an  "oLhor  person" 


violated  K.S.  -r.MlOl  et  seq.  by  paying,  transfer- 
ring, or  delivering  to  research  corporation  a 
thing  of  econoniic  value  which,  as  state  employ- 
ee, research  corporation  was  prohibited  from 
receiving  by  (^ode  whore  record  showed  that 
research  corporation  was  then  under  contract 
with  Department  to  manage  several  significant 
aspects  of  Department's  hazardous  waste  pro- 
gram Commission  on  Flthics  for  Public  Employ- 
ees V.  IT  Corp  ,  App.1982.  423  So.2d  695,  appeal 
after  reiriand  4.03  So. 2d  251. 


§  1118.     Influencing  notion  by  legislature  or  governing  authority 

No  public  servant  shall  solicit  or  receive  any  thing  of  economic  value,  directly  or 
indirectly,  for,  or  to  be  used  by  him  or  a  member  of  his  immediate  family  principally  to  aid 
in,  (1)  the  accomplishment  of  the  passage  or  d(.'feat  of  any  matter  affecting  his  agency  by 
the  legislature,  if  his  agency  is  a  sUite  agency,  or  by  the  governing  authority,  if  his 
agency  is  an  agency  of  a  political  subdivision,  or  (2)  the  influencing,  directly  or  indirectly, 
of  tlie  passage  or  defeat  of  any  matter  affecting  his  agency  by  the  legislature,  if  his 
agency  is  a  state  ag<'ncy,  or  by  the  governing  authority,  if  his  agency  is  an  agency  of  a 
political  subdivision. 
Acts  1979,  No.  443,  §   1,  eff.  Ai.nl  1,  I'.IHO. 

S  1119.     Nepotism 

A.     No  member  of  the  immediate  family  of  an  agency  head  shall  be  employed  in  his 
agency. 
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B.  No  member  of  the  immediate  family  of  a  member  of  a  governing  authority  or  the 
chief  executive  of  a  governmental  entity  Bhall  be  employed  by  the  governmental  entity, 
except  that  any  local  school  board  may  employ  any  member  of  the  immediate  family  of 
any  board  member  or  of  the  superintendent  as  a  classroom  teacher  provided  that  such 
family  member  is  certified  to  teach.  Each  member  of  a  local  school  board  which  employs 
a  member  of  the  immediate  family  of  a  school  board  member  or  the  superintendent  shall 
recuse  himself  from  any  decision  involving  the  promotion  or  assignment  of  teaching 
location  of  the  employee. 

C.  (1)  Any  person  serving  in  public  employment  on  the  effective  date  of  this  Section, 
whose  employment  is  in  violation  of  this  Section,  may  continue  in  such  employment  and 
the  provisions  of  this  Section  shall  not  be  construed  to  hinder,  alter,  or  in  any  way  affect 
normal  promotional  advancements  in  public  employment  for  such  employee. 

(2)  The  provisions  of  this  Section  shall  not  prohibit  the  continued  employment  of  any 
public  employee  nor  shall  it  be  construed  to  hinder,  alter,  or  in  any  way  affect  normal 
promotional  advancements  for  such  public  employee  where  a  member  of  public  employ- 
ees' immediate  family  becomes  the  agency  head  of  such  public  employee's  agency, 
provided  that  such  public  employee  has  been  employed  in  the  agency  for  a  period  of  at 
least  one  year  prior  to  the  member  of  the  public  employee's  immediate  family  becoming 
the  agency  head. 

(3)  The  provisions  of  the  Section  shall  not  apply  to  pilots  appointed  by  the  governor 
pursuant  to  R.S.  34:9  Hi,  34:992,  34:1043,  and  :i4:1072. 

D.  A  willful  violation  of  this  Section  shall  subject  the  agency  head,  member  of  the 
governing  authority,  or  chief  executive,  as  the  case  may  be,  the  public  employee  having 
authority  to  hire  and  fire  the  employee,  the  immediate  supervisor  of  the  employee,  and 
such  employee,  to  disciplinary  action  and  penalties  provided  by  this  Chapter. 

Acts  1979,  No.  443.  §  1,  eff.  April  1,  1980.    Amended  by  Acts  1982,  No,  640,  §  1. 


1982  Amendment:  In  subsec.  B,  inserted  ", 
except  that  any  local  school  board  may  employ 
any  member  of  the  immediate  family  of  any 
board  member  or  of  the  .superintendent  as  a 
cla.ssroom  teacher  provided  that  such  family 
member  ia  certified  to  teach",  and  added  the 
second  sentence. 

Senate  Bill  No.  327  of  the  1982  Regular  Scs 
sion  Acts  1982,  No.  640,  amending  and  reenact- 
ing  Eubsec.  B,  having  boen  submitted  to  the 
governor  and  no  action  having  been  taken  within 
the  time  provided  by  the  Constitution,  said  bill 
became   law   without   the   governor's   approval. 


Notes  of  Decisions 


In  general 
Validity     1 


1.  Validity 

US.  42.1113,  42:1114,  and  42:1119  of  the  Code 
of  Governmental  Ethics  adequately  provide  a 
person  of  fair  intelligence  with  fair  notice  of 
what  conduct  is  prohibited  or  required  and  are 
not  unconstitutionally  vague  Anzelmo  v.  Loui- 
siana Com'n  on  Ethics  for  Public  Employees, 
App.l  Cir.1983,  435  So.2d  1082. 

2.  In  general 

I'rovisions  of  the  Code  of  Ethics  (R.S.  42:1101 
ct  acq.)  not  only'  regulate  the  conduct  of  public 
employees,  but  also  regulate  the  conduct  of 
elected  officials  and  persons  other  than  public 
servants.  Anzelmo  v.  Louisiana  Com'n  on  Eth- 
ics for  Public  Employees.  App.l  Cir.1983,  436 
So.2d  1082. 
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§  6.     Gifts  from  legislative  agents 

Gifts  from  legislative  agents. 

No  legislative  agent  shall  knowingly  and  wilfully  offer  or  give  to  a  public  official  or 
public  employee  or  a  member  of  such  person's  immediate  family,  and  no  public  official  or 
public  employee  or  member  of  such  person's  immediate  family  shall  knowingly  and 
wilfully  solicit  or  accept  froH\  any  legislative  agent,  gifts  with  an  aggregate  value  of  one 
hundred  dollars  or  more  in  a  calendar  year. 

Added  by  St.l978,  c.  210,  §  20. 

1978   Enactment.     St  197«,   c    210,   §  20,   an  Library  References 

emergency  act,  was  approved  June  5,  1978.  Bribery  o^li'Z) 

St'Ction  22  of  St.  1981,  c.  210  rnadc  this  section  qj  y    Bribery  §§13 

rffecUvc  Jan.  1,  1979.  " 

Cross  References 

Similar  restriction  against  legislative  agents, 
see  c.  3,  §  43. 

§  7.     Penalties  for  violation  of  confidentiality  and  for  perjury 

Penalties  for  violation  of  confidentiality  and  for  perjury. 

Any  person  who  violates  the  confidentiality  of  a  commission  inquiry  under  the  provi- 
sions of  paragraph  (a)  of  section  4  of  this  chapter  shall  be  punished  by  a  fine  of  not  more 
than  one  thousand  dollars  or  by  imprisonment  for  not  more  than  one  year,  or  both. 

Any  person  who  wilfully  affirms  or  swears  falsely  in  regard  to  any  material  matter 
before  a  commission  proceeding  under  paragraph  (c)  of  section  4  of  this  chapter,  or  who 
files  a  false  statement  of  financial  interests  under  section  5  of  this  chapter  shall  be 
punished  by  a  fine  of  not  more  than  one  thousand  dollars  or  by  imprisonment  in  a  state 
prir.on  for  not  more  than  two  and  a  half  years,  or  both. 

Added  by  St.l97a,  c.  210,  §  20. 

1978   Enactment.     St  1978,  c.   210,   5  20,  an  Section  22  of  St.  1978,  c.  210  made  this  section 

emergency  act,  was  approved  June  6,  1978.  effective  Nov.  1,  1978 

Library  Refrrcnce* 

Officers  ♦=•121. 
Perjury  «=»8,  41. 
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Sec.  4.     (1)   "Gift"  means  a  payment,  advance,  forbearance,  or  the 
endoring  or  deposit  of  money,  services,  or  anything  of  value,  the  val- 
ue of  which  exceeds  $25.00  in  any  1-month  period,  unless  considera- 
tion of  equal  or  greater  value  is  received  therefor.    Gift  does  not  in- 
clude: 

(a)  A  campaign  contribution  otherwise  reported  as  required  by 
Aft  No.  388  of  the  Public  Acts  of  1976,  as  amended,  being  sections 
K".')  201  to  1G9.282  of  the  Michigan  Compiled  Laws. 

(b)  A  loan  made  in  the  normal  course  of  business  by  an  institution 
as  defined  in  section  5  of  Act  No.  319  of  the  Public  Acts  of  1969,  as 
uuonded,  being  section  487.305  of  the  Michigan  Compiled  Laws,  a  na- 
tionnl  bank,  a  branch  bank,  an  insurance  company  issuing  a  loan  or 
receiving  a  mortg:'pe  in  the  normal  course  of  business,  a  premium  fi- 
iiat'.eo  company,  a  mortgage  company,  a  small  loan  company,  a  state 
01  federal  credit  union,  a  savings  and  loan  association  chartered  by 
this  state  or  the  federal  government,  or  a  licensee  as  defined  by  Act 
No.  27  of  the  Public  Acts  of  the  Extra  Session  of  1950,  as  amended, 
t)eing  sections  492.101  to  492.141  of  the  Michigan  Compiled  Laws. 

ic)  A  gift  received  from  a  member  of  the  person's  immediate  fam- 
il> .  a  relative  of  a  spouse,  a  relative  within  the  seventh  degree  of  con- 
sanj^iiinity  as  computed  by  the  civil  law  method,  or  from  the  spouse 
cif  the  relative. 

(d)  A  breakfast,  luncheon,  dinner,  or  other  refreshment  consisting 
of  food  and  beverage  provided  for  immediate  consumption. 

(c)  A  donation  to  an  officeholder  expense  fund  otherwise  reported 
as  required  by  Act  No.  388  of  the  Public  Acts  of  1976,  as  amended, 
being  sections  169.201  to  169.282  of  the  Michigan  Compiled  Laws. 

(2)  "Immediate  family"  means  a  child  residing  in  an  individual's 
household,  a  spouse  of  an  individual,  or  an  individual  claimed  by  that 
individual  or  that  individual's  spouse  as  a  dependent  for  federal  in- 
lonio  tax  purposes. 

(3)  "Loan"  means  a  transfer  of  money,  property,  or  anything  of 
ascertainable  value  in  exchange  for  an  obligation,  conditional  or  not, 
to  repay  in  whole  or  in  part. 

J'  A. 1978.  No.  472,  §  4.  Imd.  Eff.  Oct.  19. 
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4.421        Violations,  penalties 

Sec.  11.  (1)  A  person  shall  not  bo  employed  as  a  lobbyist  agent 
for  compensation  contingent  in  any  manner  upon  the  outcome  of  an 
administrative  or  legislative  action.  A  person  who  knowingly  vio- 
lates this  subsection  is  guilty  of  a  felony  and  if  the  person  is  an  indi- 
vidual shall  be  punished  by  a  fine  of  not  more  than  $10,000.00,  or  im- 
prisoned for  not  more  than  3  years,  or  both,  and  if  the  person  is  oth- 
er than  an  individual  shall  be  punished  by  a  fine  of  not  more  than 
$25,000.00. 

(2)  A  lobbyist  or  lobbyist  agent  or  anyone  acting  on  behalf  of  a 
lobbyist  or  lobbyist  agent  shall  not  give  a  gift  or  loan,  other  than  a 
loan  made  in  the  normal  course  of  business  by  an  institution  as  de- 
fined in  section  5  of  Act  No.  319  of  the  Public  Acts  of  19G9,  as 
amended,  a  national  bank,  a  branch  bank,  an  insurance  company  issu- 
ing a  loan  or  receiving  a  mortgage  in  the  normal  course  of  business,  a 
premium  finance  company,  a  mortgage  company,  a  small  loan  compa- 
ny, a  state  or  federal  credit  union,  a  savings  and  loan  association 
chartered  by  this  state  or  the  federal  government,  or  a  licensee  as  de- 
fined by  Act  No.  27  of  the  Public  Acts  of  the  Extra  Session  of  1950, 
as  amended.     For  the  purpose  of  this  section,  a  preferential  interest 
rale  shall  not  be  given  solely  on  the  basis  of  the  credit  applicant 
being  a  public  official  or  a  member  of  the  public  official's  immediate 
family.     A  person  who  gives  a  gift  in  violation  of  this  subsection  is 
guilty  of  a  misdemeanor  if  the  value  of  the  gift  is  $3,000.00  or  less, 
and  shall  be  punished  by  a  fine  of  not  more  than  $5,000.00,  or  impris- 
oned for  not  more  than  90  days,  or  both,  and  if  the  person  is  other 
than  an  individual  the  person  shall  be  fined  not  more  than  $10,000.00. 
A  person  who  knowingly  gives  a  gift  in  violation  of    this  subsection 
,ind  the  value  of  the  gift  is  more  than  $3,000.00  is  guilty  of  a  felony 
;irul  if  the  person  is  an  individual  shall  be  punished  by  a  fine  of  not 
iiu)r<>  than  SI 0.000.00,  or  imprisoned  for  not  more  than  3  years,  or 
tioth,  rind  if  the  person  is  other  than  an  individual  shall  be  punished 
by  a  fine  of  not  more  than  $25,000.00. 

(3)  Information  copied  from  registration  forms  or  activity  reports 
leriuired  by  this  act  or  from  lists  compiled  from  the  forms  or  reports 
ma>  not  be  solfl  or  utili7ed  by  any  person  for  any  commercial  pur- 
po'^o.  A  i)C!son  who  violates  this  subsection  is  subject  to  a  civil  pen- 
alty of  not  more  than  $1 ,000.00. 

(1)  A  public  oificial,  other  than  an  individual  who  is  appointed  or 
elected  to  a  board  or  commission  and  is  not  an  ex  officio  member  or 
prohibited  by  law  from  having  other  employment,  shall  not  accept 
compensation  or  reimbursement,  other  than  from  the  state,  for  per- 
sonally en';<.|:^ing  in  lobbying.  A  person  who  violates  this  subsection 
IS  guilty  of  a  misdemeanor  and  shall  be  punished  by  a  fine  of  not 
more  than  SI, 000.00,  or  imprisoned  for  not  more  than  90  days,  or 
both. 

I'  .\.  1078,  .\o.  472.  §  II. 
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49-1490.  Principal  or  lobbyist;  gilt  to  legislative  or  executive  official- 
unlawful;  penalty;  solicitation  of  gilts;  unlawful;  penalty;  gift,  defined. 
(1)  A  principal,  lobbyist,  or  anyone  acting  on  behalf  of  either  shall 
not  give  a  gift  to  any  official  or  member  of  any  official's  staff  in  the 
executive  or  legislative  branch  of  state  government,  or  member  of  an 
official's  immediate  family.  Any  person  who  knowingly  gives  a  gift  in 
violation  of  this  subsection  shall  be  guilty  of  a  Class  III  misdemeanor. 

(2)  An  official  or  any  other  person  on  his  or  her  behalf  in  the  legis- 
lative or  executive  branch  of  slate  government  or  a  member  of  such 
official's  staff  or  immediate  family  shall  not  solicit  or  accept  a  gift  in 
violation  of  subsection  ( 1 )  of  this  section.  Any  person  who  knowingly 
solicits  or  accepts  a  gift  in  violation  of  this  subsection  shall  be  guilty  of 
a  Class  III  misdemeanor. 

(3)  As  used  in  sections  49-1480  to  49-1492,  gift  shall  mean  a  pay- 
ment, subscription,  advance,  forbearance,  honorarium,  campaign  con- 
tribution from  a  lobbyist,  or  the  rendering  or  deposit  of  money, 
seiA-ices,  or  anything  of  value,  the  value  of  which  exceeds  twenty-five 
dollars  in  any  one-month  period,  unless  consideration  of  equal  or 
greater  value  is  received  therefor.   Gift  shall  not  include: 

(a)  A  campaign  contribution  otherwise  reported  as  required  by 
law,  except  as  otherwise  provided  in  this  subsection; 

(b)  A  commercially  reasonable  loan  made  in  the  ordinary  course 
of  business; 

(c)  A  gift  received  from  a  member  of  the  person's  immediate  fam- 
ily, a  relative,  or  from  the  spouse  of  any  such  relative; 

(d)  A  breakfast,  luncheon,  dinner,  or  other  refreshments  consist- 
ing of  food  and  beverage  provided  for  immediate  consumption; 

(e)  Admissions  to  state-regulated  industries,  facilities,  or  events; 
or 

(f)  The  occasional  provision  of  transportation  within  the  State  of 
Nebraska  to  an  officeholder. 

Source:     Laws  1976,  LB  987,  §  90;  Laws  1977,  LB  41,  §  53;  Laws 
1979,  LB  162,  §  5;  Laws  1981,  LB  134,  §  4. 
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218.942    Unlawful  acts. 

1.  A  lobbyist  shall  iiol  knowingly  or  willfully  make  any  false  itaie- 
iiicnl  or  misrepresentation  of  f.icis: 

(a)  To  any  member  of  the  legislative  branch  in  an  effort  to  persuade 
or  inllucnce  him  in  his  official  actions. 

(b)  In  a  registration  stalement  or  report  concerning  lobbying  aciivi- 
tics  filed  with  the  director. 

2.  A  lobbyist  shall  not  give  lo  a  member  of  ihc  legislative  branch 
or  a  member  of  his  staff  or  iiinnediale  family  gifts  thai  exceed  $100  in 
value  in  the  aggregate  in  any  calendar  year. 

3.  A  member  of  the  legislative  branch  or  a  member  of  his  staff  or 
immediate  family  shall  not  solicit  anything  of  value  from  a  registrant 
or  accept  any  gift  that  exceeds  $100  m  aggregate  value  in  any  calendar 
year. 

4.  A   person   who  employs  or  uses  a  lobbyist   shall   not   make  that 
lobbyist's  compensation  or  reimbursement  contingent  in  any  manner 
upon  the  outcome  of  any  legislative  action. 

5.  Information  copied  from  registration  forms  and  activity  reports 
filed  with  the  director  or  from  lists  compiled  from  such  forms  and 
reports  must  not  be  sold  or  used  by  any  person  for  the  purpose  of 
soliciting  campaign  contributions  or  selling  tickets  to  a  testimonial  or 
similar  fundraising  affair  or  for  any  commercial  purpose. 

6.  lixccpt  as  provided  in  subsection  7,  a  member  of  the  legislative 
or  executive  branch  of  the  state  government  and  an  elected  officer  or 
employee  of  a  political  subdivision  shall  not  receive  compensation  or 
reimbursement  other  than  from  the  state  or  the  political  subdivision  for 
personally  engaging  in  lobbying. 

7.  An  elected  officer  or  employee  of  a  political  subdivision  may 
receive  compensation  or  reimbursement  from  any  organization  whose 
membership  consists  of  elected  or  appointed  public  officers. 

8.  A  lobbyist  shall  not  instigate  the  introduction  of  any  legislation 
for  the  purpose  of  obtaining  employment  to  lobby  in  opposition 
thereto. 

(Added  to  NRS  by  1975.  1173;  A  1977.  1530;  1979.  1324) 

218.944  Penalties.  Any  person  subject  to  any  of  the  provisions 
contained  in  NKS  2IK.9(K)  lo  218.944,  inclusive,  who  refuses  or  fails  to 
comply  therewith  is  guilty  of  a  misdemeanor. 

(Added  to  NKS  by  1975.  1174) 
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54-05.1-05.     Invitations  and  gifts  to  legislators. 

1.  When  any  lobbyist  invites  a  let^islator  to  attend  a  function  sponsored 
in  whole  or  in  part  by  the  lobbyist  or  the  principal,  the  lobbyist  shall, 
upon  the  request  of  the  legislator,  supply  the  legislator  with  the  true 
or  estimated  cost  of  the  gratuity  and  allow  the  legislator  to  attend 
the  function  and  pay  his  own  share  of  the  expenses. 

2.  When  any  lobbyist  offers  a  gift  of  a  non-information-bearing  nature 
to  a  legislator,  the  lobbyist  shall,  upon  the  request  of  the  legislator, 
supply  the  legislator  with  the  true  or  estimated  cost  of  the  gratuity 
and  allow  the  legislator  to  pay  the  cost  of  and  receive  the  gift. 

Source:    S.L.  1975,  ch.  465,  §  5. 
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244.040  Code  of  Ethics.  (1)  No  public 
official  shall  use  his  official  position  or  office  to 
obtain  financial  gain  for  himself,  other  than 
official  salary,  honoraria  or  reimbursement  of 
expenses,  or  for  any  member  of  his  household,  or 
for  any  business  with  which  he  or  a  member  of 
his  household  is  associated. 

(2)  No  public  official  or  candidate  for  office 
or  a  member  of  his  household  shall  solicit  or 
receive,  whether  directly  or  indirectly,  during 
any  calendar  year,  any  gift  or  gifts  with  an  aggre- 
gate value  in  excess  of  $100  from  any  single 
source  who  could  reasonably  be  known  to  have  a 
lepslative  or  administrative  interest  in  any 
governmental  agency  in  which  the  official  has 
any  official  position  or  over  which  the  official 
exercises  any  authority. 

(3)  No  public  official  shall  solicit  or  receive, 
either  directly  or  indirectly,  and  no  person  shall 
offer  or  give  to  any  public  official  any  pledge  or 
promise  of  future  employment,  based  on  any 
understanding  that  such  public  official's  vote, 
official  action  or  judgment  would  be  influenced 
thereby. 

(4)  No  public  official  shall  further  his  per- 
sonal gain  through  the  use  of  confidential  infor- 
mation gained  in  the  course  of  or  by  reason  of 
his  official  position  or  activities  in  any  way. 

(5)  No  person  shall  offer  during  any  calendar 
year  any  g^ifts  with  an  aggregate  value  in  excess 
of  $100  to  any  public  official  or  ctrndidate  there- 
for or  a  member  of  his  household  if  the  person 
has  a  legislative  or  administrative  interest  in  a 
governmental  agency  in  which  tha  official  has 
any  official  position  or  over  which  the  official 
exercises  any  authority.  (1974  rs.  c  72  §3;  1975  c.54,! 
§2) 
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19.45.     Standards  of  conduct 

(1)  The  legislature  hereby  reaffirms  that  a  state  public  official  holds  his  or  her  position 
as  a  public  trust,  and  any  effort  to  realize  substantial  personal  gain  through  official 
conduct  is  a  violation  of  that  trust.    This  subchapter  *  *  *  does  not  prevent  any  *  *  * 

[state  public  official  *  *  *  from  accepting  other  employment  or  following  any  pursuit 

which  in  no  way  interferes  with  the  full  and  faithful  discharge  of  his  or  her  duties  to  this 
state. 

The  legislature  further  recognizes  that  in  a  representative  democracy,  the  representa- 
tives are  drawn  from  society  and,  therefore,  cannot  and  should  not  be  without  all  personal 
and  economic  interest  in  the  decisions  and  policies  of  government;  that  citizens  who  serve 
as  state  public  officials  •  •  •  retain  their  rights  as  citizens  to  interests  of  a  personal  or 
economic  nature;  that  standards  of  ethical  conduct  for  •  •  •  state  public  officials  need  to 
distinguish  between  those  minor  and  inconsequential  conflicts  that  are  unavoidable  in  a 
free  society,  and  those  conflicts  which  are  substantial  and  material;  and  that  state  public 
officials  may  need  to  engage  in  employment,  professional  or  business  activities,  other 
than  official  duties,  in  order  to  support  themselves  or  their  families  and  to  maintain  a 
continuity  of  professional  or  business  activity,  or  may  need  to  maintain  investments, 
which  activities  or  investments  do  not  conflict  with  the  specific  provisions  of  this 
subchapter. 

(2)  No  state  public  official  may  use  his  or  her  public  position  or  office  to  obtain 
financial  gain  or  anything;  of  substantial  value  for  the  private  benefit  of  himself  or  herself 
or  his  or  her  immediate  family,  or  for  '  an  organization  with  which  he  or  she  is 
associated. 

(3)  No  person  *  '  *  may  offer  or  give  to  a  state  public  official,  directly  or  indirectly, 
and  no  state  public  official  may  solicit  or  accept  from  any  person  *  *  *,  directly  or 
indirectly,  anything  of  value  if  it  could  reasonably  be  expected  to  influence  •  •  *  the  state 
public  official's  vote,  official  actions  or  judgment,  or  could  reasonably  be  considered  as  a 
reward  for  any  official  action  or  inaction  on  the  part  of  *  *  *  the  state  public  official. 
This  subsection  does  not  prohibit  a  st^ite  public  official  from  engaging  in  outside 
employment. 

(4)  No  state  public  official  may  intentionally  use  or  disclose  information  gained  in  the 
course  of  or  by  reason  of  his  or  her  official  position  or  activities  in  any  way  that  could 
result  in  the  receipt  of  anything  of  value  for  liimself  or  herself,  for  his  or  her  immediate 
family,  or  for  any  other  person  *  *  *,  if  the  information  has  not  been  communicated  to 
the  public  or  is  not  public  information. 

(5)  No  state  public  official  may  use  or  attempt  to  use  .lis  public  position  to  influence  or 
gain  unlawful  benefits,  advantages  or  privileges  for  himself  or  others. 

(6)  No  state  public  official,  member  of  a  state  public  official's  immediate  family,  nor 
any  organization  with  which  the  eUite  public  official  or  a  member  of  the  official's 
immediate  family  owns  or  controls  at  least  107°  of  the  outstanding  equity,  voting  rights, 
or  outstanding  indebtedness  may  enter  into  any  contract  or  lease  involving  a  payment  or 
payments  of  more  than  $3,000  within  a  12-month  period,  in  whole  or  in  part  derived  from 
state  funds  unless  the  state  public  official  has  first  made  written  disclosure  of  the  nature 
and  extent  of  such  relationship  or  interest  to  the  board  and  to  the  department  acting  for 
the  state  in  regard  to  such  contract  or  lease.  Any  contract  or  lease  entered  into  in 
violation  of  this  subsection  may  be  voided  by  the  state  in  an  action  commenced  within  3 
years  of  the  date  on  which  the  ethics  board,  or  the  department  or  officer  acting  for  the 
state  in  regard  to  t)ie  allocation  of  state  funds  from  which  such  payment  is  derived,  knew 
or  should  have  known  that  a  violation  of  this  subsection  had  occurred.  This  subsection 
does  not  affect  the  application  of  B.  946.13. 

(7)(a)  No  state  public  official  who  is  identified  in  s.  20.923  may  represent  a  person  •  •  • 
for  compensation  before  a  department  or  any  employe  thereof,  except: 

1.  In  a  contested  case  which  involves  a  party  other  than  the  state  with  interests 
adverse  to  those  represented  by  the  state  public  official;  or 

2.  At  an  open  hearing  at  which  a  stenographic  or  other  record  is  maintained;    or 

3.  In  a  matter  that  involves  only  ministerial  action  by  the  department;  or 

4.  In  a  matter  before  the  department  of  revenue  or  tax  appeals  commission  that 
involves  the  representation  of  a  client  in  connection  with  a  tax  matter. 

Chang**  or  addition*  In  taxt  are  Indicated  by  undertlno 


wisconsi! 


J-41 


(b)  This  subsection  does  nol  apply  to  representation  by  a  state  public  official  acting  in 
his  or  her  official  capacity. 

(8)  Except  in  the  caiic  where  the  state  public  office  formerly  held  was  that  of  legislator, 
legislative  employe  under  s.  20.923(G)(f),  (g)  or  (h),  chief  clerk  of  a  house  of  the  legislature, 
sergeant  at  arms  of  a  house  of  the  legislature  or  a  permanent  employe  occupying  the 
position  of  auditor  for  the  legislative  audit  bureau: 

(a)  No  former  state  public  official,  for  12  months  following  the  date  on  which  he  or  she 
ceases  to  be  a  state  public  official,  may,  for  compensation,  on  behalf  of  any  person  other 
than  a  governmental  entity,  make  any  formal  or  informal  appearance  before,  or  negotiate 
with,  any  officer  or  employe  of  the  department  with  which  he  or  she  was  associated  as  a 
state  public  official  within  12  months  prior  to  the  date  on  which  he  or  she  ceased  to  be  a 
state  public  official. 

(b)  No  former  state  public  official,  for  12  months  following  the  date  on  which  he  or  she 
ceases  to  be  a  state  public  official,  may,  for  compensation,  on  behalf  of  any  person  other 
than  a  governmental  entity,  make  any  formal  or  informal  appearance  before,  or  negotiate 
with,  any  officer  or  employe  of  a  department  in  connection  with  any  judicial  or  quasi-judi- 
cial proceeding,  application,  contract,  claim,  or  charge  which  might  give  rise  to  a  judicial 
or  quasi-judicial  proceeding  which  was  under  the  former  official's  responsibility  as  a  state 
public  official  within  12  months  prior  to  the  date  on  which  he  or  she  ceased  to  be  a  state 
public  official. 

(c)  No  former  sUite  public  official  may,  for  compensation,  act  on  behalf  of  any  party 
other  than  the  state  in  connection  with  any  judicial  or  quasi-judicial  proceeding,  applica- 
tion, contract,  claim,  or  charge  which  might  give  rise  to  a  judicial  or  quasi-judicial 
proceeding  in  which  the  former  official  participated  personally  and  substantially  as  a  state 
public  official. 

(9)  The  attorney  general  *  *  *  may  not  engage  in  the  private  practice  of  law  during  the 
period  in  which  he  or^shc  holds  that  office.  No  justice  of  the  supreme  court  and  no  judge 
of  any  cou rt  of  record  may  engage  in  the  private  practice  of  law  during  the  period  in 
which  he^ or  slie^  holds  th;Lt  office^ 

(Om)  No  state  public  official  or  state  employe  who  is  employed  in  a  state  position 
full-time  at  an  annual  salary  in  excess  of  *  *  *  the  current  salary  for  *  •  *  the  office  of 
legislator  est^iblished  under  s.  20  923  (2)  may  hold  any  other  position  from  which  he  or  she 
receives  income  from  the  state  exceeding  $5,000  per  year.  No  department  may  employ 
any  *  •  *  individual  in  violation  of  this  subsection.  F^very  department  shall  annually 
check  to  assure  that  no  employe  of  the  department  violates  this  subsection.  Any  employe 
who  is  found  in  violation  of  this  subsection  shall  be  required  to  accept  a  termination  or 
reduction  in  salary  sufficient  to  bring  the  employe  into  compliance.  This  provision  does 
not  apply  to  those  sUite  public  officials  or  state  employes  who  accept  other  state 
employment  during  a  period  they  are  not  receiving  a  full-time  salary. 

(10)  This  section  does  not  prohibit  a  legislator  from  making  inquiries  for  information  on 
behalf  of  a  person  *  *  *  or  from  representing  a  person  *  •  *  before  a  department  if  he  or 
she  receives  no  coni[)ensatinii  therefor  beyond  the  salary  and  other  compensation  or 
reimbursement  to  which  the  legislator  is  entitled  by  law,  except  as  authorized  under  sub. 
(7). 

(11)  The  legislature  recognizes  that  all  state  public  officials  and  employes  should  be 
guided  by  a  code  of  ethics  and  thus: 

(a)  The  administrator  of  the  •  *  *  division  of  merit  recruitment  and  selection  in  the 
department  of  employment  relations  shall,  with  the  board's  advice,  adopt  rules  to 
implement  a  code  of  ethics  *  *  *  for  classified  and  unclassified  state  employees  •  •  • 
excej[)t  sLite  public  officials  *  *  *  .subject  to  this  subchapter,  unclassified  personnel  in  the 
university  of  Wisconsin  system  *   *       and  officers  and  employes  of  the  judicial  branch. 

(b)  The  board  of  regents  of  the  university  of  Wisconsin  system  shall  establish  a  code  of 
ethics  for  *  *  *  unclassified  personnel  in  that  system  who  are  not  subject  to  this 
subchapter 

Deletions  are  Indicated  by  asterisks  *  *  * 
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(c]  The  supreme  court  shall  promulgate  a  code  of  judicial  ethics  for  officers  and 
employes  of  the  judiciary  and  candidates  for  judicial  office  which  shall  include  financial 
disclosure  requirements.  All  justices  and  judges  shall,  in  addition  to  complying  with  this 
subchapter,  adhere  to  the  code  of  judicial  ethics. 

Cross  References 

Bids  and  bidding,  state  contracts,  see  §  16.75. 


Source: 
SL1971,  § 
I..  1973.  c. 
L.197a. 
L  1977, 
L.1977, 
L.1977, 
L1977, 
L.1977,  c. 
L.1977.  c. 
L.1979.  c 
1983  Act 

1983. 
1983  Act 


n.Ofi. 

9t'.  §  Ic. 

331,  §§  33,  57(4). 

29,  §  105m,  eff.  July  1,  1977. 
196,  §  130<2),  eff.  Feb.  16, 
223,    §§  4,   5,   eff.    April   7. 

277,  §§  22  to  26.  eff.  July  1, 

419,  §  5,  eff.  May  27,  197H. 

447,  §  36,  eff.  July  9,  1978. 
120,   §§  4,  5,  eff.   March    1. 


1978. 
1978. 
1978. 


1980. 


27,  §§  112,  2200(15)(a)3,  off  July  2, 
166,  §§  7,  16,  eff.  March  28,   1984. 


1D79  Legislation: 

I»iws  1979,  c.  120,  §  4  repealed  former  sul):>ec. 
(ll)(c)  providing  that  counties  and  municipalities 
could  establi.sh  codes  of  ethics  including  require- 
ments that  local  officials  and  candidates  identify 
their  economic  interests. 

Sec,  now,  §   19.59. 

1977  Legislation: 

Laws  1977,  c.  418,  §  92n(14)(a)  providi's: 
"If  1977  Assembly  Hill  349  is  enacted  without 
change  insofar  as  it  affects  prcipose<l  section 
19.45(7)  of  the  sUilutes,  as  affected  by  senate 
amendment  12,  then  the  following  <ihall  super- 
sede the  text  of  proposed  section  19.45(7)(a)  of 
the  statutes  in  that  bill: 

"19.45(7)(a)  No  state  public  official  who  is 
identified  in  s.  20.923  may  represent  a  person  or 
organization  for  compensation  before  a  depart- 
ment or  any  employe  thereof,  except: 

"1.  In  a  contested  case  which  involves  a  par- 
ty other  than  the  state  with  interests  adverse  to 
those  represented  by  the  atate  public  official;  or 

"2.  At  an  open  hearing  at  whicli  a  steno- 
graphic or  other  record  is  maintained;   or 

"3.  In  a  matter  that  involves  only  ministerial 
action  by  the  department;   or 

"4.  In  a  matter  before  the  deparlinent  of 
revenue  or  Uix  appeals  commission  that  involves 
the  representation  of  a  client  in  connection  with 
a  Uix  matter." 

I-aws  1977.  c.  277,  §  45(2)  provides: 
"Section  19.45(8)(a)  and  (h)  of  the  at:itut(s,  as 
repealed  and  recreated  by  this  act,  applies  oidy 
to  a  former  state  public  official  who  ceases  to  be 
a  state  public  official  after  the  effeclivt"  date  of 
this  act." 


1973  Lreislation: 

See  note  preceding  §  19.41. 


Administrative  Code  References 

Requests  for  written  advice,  see  section  Eth 
330. 

University  of  Wisconsin  faculty  and  academic 
staff  coile  of  ethics,  see  section  UWS  8.01  et  seq. 

Law  Review  Commentaries 

Powers  of  at.tori;ey  general  in  Wisconsin. 
Scott  Van  Alstyne  and  Larry  J.  Roberts.  1974 
Wis.L.Rev.  721. 


Notes  of  Decisions 

1.     In  general 

A  county  board  lacks  authority  to  establish  a 
county  code  of  ethics  ordinance  prohibiting  coun- 
ty officers  from  acting  as  agents  or  attorneys 
for  an  entity  other  than  the  county  in  connection 
with  any  transaction  involving  the  county  in 
which  such  officers  participate  during  the  course 
of  their  service  for  a  period  of  12  months  after 
leaving  county  service.  Op.Atty.Gen.,  May  24, 
1978, 


The  duty  to  file  a  statement  of  economic  inter- 
est as  required  by  ordinance,  is  not  one  "re- 
quired by  law"  within  the  meaning  of  Stl975, 
§  59.10,  although  if  the  ordinance  was  adopted 
as  a  rule  pursuant  to  St.  1975,  §  59.04,  the  coun- 
ty board  could  proceed  against  a  supervisor  for 
violation  of  the  county  code  of  ethics.  Op.Atty. 
Gen.,  April  28,  1977. 

Article  1,  §  2  of  the  Wisconsin  constitution  is 
not  violated  where  a  fine  is  levied  and  imprison- 
ment provided  on  failure  to  pay  the  fine,  when 
"fine"  is  used  in  the  context  of  an  ordinance  and 
should  be  considered  a  forfeiture.    Id. 

A  county  is  not  a  sovereign  and  may  not, 
therefore,  provide  that  violation  of  its  code  of 
ethics  ordinance  is  punishable  by  fine  or  impris- 
onment, although  imprisonment  may  ultimately 
result  from  failure  to  pay  a  forfeiture.    Id. 

A  county  board  may  provide  that  violation  of 
its  ordinance  is  punishable  by  forfeiture.     Id. 

The  governor  has  broad  discretion  in  expendi- 
ture of  monies  from  the  contingent  fund,  whose 
appropriations  are  made  in  St.  1975,  §  20.525,  so 
long  as  the  expenditures  are  for  business-related 
as  opposed  to  personal  items  or  services  and 
subject  to  the  public  purpose  doctrine.  Op.Atty. 
Gen..  Feb.  4,  1977. 
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A  BILL  TO  BE  ENTITLED 
AN  ACT  TO  REGULATE  THE  GIFT  GIVING  AND  RECEIPT  OF  GIFTS  IN 

LOBBYING. 
The  General  Assembly  of  North  Carolina  enacts: 

Section  1.   A  new  G.S.  120-47. 5A  is  added  to  Article 
9A  of  Chapter  120  of  the  General  Statutes  to  read: 

"§  120-47. 5A  Lobbying  gifts — (a)  No  member,  mem- 
ber-elect, or  member-designate  or  employee  of  the  General 
Assembly  or  presiding  officer  of  either  house  thereof  shall 
solicit,  accept,  or  agree  to  accept  any  economic  opportunity, 
gift,  loan,  gratuity,  discount  not  available  to  the  general 
public  other  than  a  discount  available  to  State  employees, 
honorarium,  service,  other  thing  of  value,  or  any  combination 
thereof  having  an  aggregate  value  of  twenty-five  dollars 
($25.00)  or  more  in  any  calendar  year  from  any  legislative 
agent,  an  agent's  employer  or  retainer,  any  official  legisla- 
tive liaison  personnel  designated  pursuant  to  G.S.  120-47.8(6), 
or  the  personnel's  employing  agency,  department,  or  institu- 
tion. 

(b)  No  legislative  agent,  an  employer  or  retainer  of  a 
legislative  agent,  any  official  legislative  liaison  personnel 
designated  pursuant  to  G.S.  120-47.8(6),  or  the  personnel's 
employing  agency,  department,  or  institution,  shall  offer,  pay, 
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^  give  or  make  any  economic  opportunity,  gift,  loan,  gratuity, 

2  discount  not  available  to  the  general  public  other  than  a 

3  discount  available  to  State  employees,   honorarium,   service, 

4  other  thing  of  value,  or  any  combination  thereof  having  an 
g  aggregate  value  of  twenty-five  dollars  ($25.00)  or  more  in  any 
g  calendar  year  to  anyone  prohibited  from  receiving  these  gifts 
Y  by  subsection  (a)  of  this  section. 

g  (c)   This  section  shall  not  apply  to: 

9  1)   any  contribution  to  a  political  committee,  candi- 

IQ  date,  or  referendum  committee  accepted  and  accounted  for 

II  pursuant  to  G.S.  163-278.8  or  under  the  Federal  Election 

22  Campaign  Act  (2  U.S.C.  §  431  ejt  seq.  )  ; 

13  2)   provision  of  food  and  beverages  for  the  individu- 

14  al ' s  immediate  personal  consumption; 

X5  3)   provision  of  occasional  lodging  and  transporta- 

IQ  tion  within  the  State; 

17  4)   admission  to  State-sponsored  industries,  facil- 

Ig  ities  or  events,  or  to  collegiate  athletic  facilities  or 

19  events; 

20  5)   commercially  reasonable  transactions; 

21  6)   honoraria  in  amounts  not  to  exceed  two  hundred 

22  dollars  ($200.00)  per  event  as  payment  for  speaking  at 

23  any  event,   participating  in  a  panel  or  seminar,   or 

24  engaging  in  any  similar  activity; 

25  7)   reasonable  expenses  for  admission,  food,  travel, 
20  lodging,   and  scheduled  entertainment  received  in  ex- 

27  change  for,  or  in  addition  to  honoraria  for,  speaking  at 

28  any  event,   participation   in  a  panel  or  seminar,   or 
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engaying  in  any  similar  activity  in  North  Carolina  or 


„  its  contiguous  states 


Sec.  2.  G.S.  120-47.8(6)  is  amended  by  adding  the 
^  following  sentence  at  the  end  to  read:  "However,  all  legisla- 
K  tive  liaison  personnel  and  their  departments  and  agencies  shall 
be  subject  to  the  provisions  of  G.S.  120-47. 5A." 

Sec.  3.   This  act  shall  become  effective  January  1, 
1987. 


Page 
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Sectiorx-by-Section  Analysis  —  A  BILL  TO  BE  ENTITLED  AN  ACT  TO 
REGULATE  THE  GIFT  GIVING  AND  RECEIPT  OF  GIFTS  IN  LOBBYING. 

Section  1  of  this  bill  adds  a  new  statute,  G.S.  120-47. 5A 
Lobbying  Gifts,  to  Article  9A  of  Chapter  120  of  the  General 
Statutes.  In  Section  2,  G.S.  120-47.8(6)  is  amended.  Section 
3  is  the  ratification  clause. 

Subsection  (a)  limits  members,  members-elect  or  -desig- 
nate, and  employees  or  presiding  officers  of  the  General 
Assembly  in  soliciting,  accepting  or  agreeing  to  accept  a 
broadly  defined  variety  of  gifts  from  legislative  agents  or 
liaison  personnel  and/or  their  employers.  Legislators  are 
allowed  to  receive  gifts  up  to  a  twenty-five  dollar  ($25.00) 
value  annual  limit  in  the  aggregate  from  a  single  legislative 
agent,  official  legislative  liaison  personnel,  or  employer  or 
retainer . 

Subsection  (b)  limits  legislative  agents  and  liaison 
personnel  and/or  their  employers  in  giving  gifts  to  members, 
members-elect  or  -designate  or  employees  or  presiding  officers 
of  the  General  Assembly.  Legislative  agents,  legislative 
liaison  personnel  or  their  employers  would  be  allowed  to  give 
to  each  legislator  gifts  up  to  a  twenty-five  dollar  ($25.00) 
value  annual  limit  in  the  aggregate. 

Subsection  (c)  excludes  certain  items  and  acts  from 
coverage  by  the  statute.  The  excluded  items  are:  political 
contributions,  food  and  beverages  for  the  individuals  immedi- 
ate personal  consumption,  occasional  lodging  and  transporta- 
tion within  the  state,  admission  to  State-run  functions,  to 
collegiate  athletic  facilities  or  events,  commercially  reason- 
able transactions,  honoraria  in  amounts  not  to  exceed  two 
hundred  dollars  ($200.00),  and,  personal  expenses  associated 
with  participation  in  meetings  in  North  Carolina  and  contigu- 
ous states. 

Under  G.S.  120-47.9  (a)  Violation  of  the  new  G.S. 
120-47. 5A  is  a  misdemeanor  punishable  by  a  fine  not  less  than 
fifty  dollars  ($50.00)  nor  more  than  one  thousand  dollars 
($1,000),  or  imprisonment  not  to  exceed  two  years,  or  both. 
In  addition,  a  legislative  agent  convicted  of  that  violation 
would  be  barred  for  two  years  from  acting  as  a  legislative 
agent. 

Section  2  amends  G.S.  120-47.8(6),  which  deals  with  the 
regulation  of  legislative  liaison  personnel.  The  added 
sentence  brings  legislative  liaison  personnel  under  the 
coverage  of  the  new  G.S.  120-47. 5A. 

Section  3  makes  the  act  effective  upon  ratification. 
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A  BILL  TO  BE  ENTITLED 
AN  ACT  TO  STRENGTHEN  AND  CLARIFY  THE  LAW  ON  LOBBYING. 
The  General  Assembly  of  North  Carolina  enacts: 

Section  1.   G.S.  120-47.1  is  amended  in 

(a)  Subdivision  (1)  by  inserting  "per  diem,"  after  the 
word  "reimbursement,"  and  before  the  word  "loan";  and 

(b)  Subdivision  (2)  by  rewriting  the  first  sentence  to 
read:  "The  term  'legislative  agent'  means  any  person  who 
is  employed  or  retained,  with  compensation,  by  another 
person  to  give  facts  or  arguments  to  any  member,  mem- 
ber-elect, or  member-designate  of  the  General  Assembly  on 
or  conce,'rning  any  bill,  resolution,  nomination,  report  or 
claim  pending  before  or  to  be  introduced  in  the  General 
Assembly . " . 

Sec.  2.   G.S.  120-47.2  is  amended  by 

(a)  rewriting  tlie  catchline  to  read  "Registration  of 
legislative  agents" ;  and 

(b)  rewriting  the  first  sentence  of  subsection  (a)  to 
read: 

"For  each  employer  or  retainer,  every  person  employed  or 
retained  as  a  legislative  agent  before  engaging  in  any 
activities  as  a  legislative  agent  shall  register  with 
the  Secretary  of  State  either  for  a  single  calendar  year 
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■.  of  the  legislative  biennium  or  for  both  calendar  years 


6 


of  the  legislative  biennium. 

Sec.  3.   G.S.  120-47.3  is  amended  to  read: 
§  120-47.3.   Registration  fee. 


g  Every  person  employing  or  retaining  a  legislative  agent 


shall  pay  to  the  Secretary  of  State  a  registration  fee  of  fifty 

Y  dollars  ($50.00)  to  register  for  a  single  calendar  year  or  one 

g  hundred   dollars   ($100.00)   for   both   calendar   years   of   the 

g  legislative  biennium. 

jQ  A  separate  registration,  together  with  a  separate  regis- 

Q  tration  fee  as  indicated  above,   shall  be  required  for  each 

^2  person  for  whom  the  legislative  agent  acts. 

J3  The  registration  fee  may  be  paid  by  either  the  employer  or 

J4  retainer  or  the  legislative  agent. 

15  Fees  so  collected  shall  be  deposited  in  the  General  Fund 

IQ  of  the  State. 

17  Sec.  4.   G.S.  120-47.5  is  amended  by: 

Ig  (a)    rewriting  the  catchline  to  read  "Prohibited  activ- 

19  i  t i e s  "  ;  and 

20  (b)   adding  the  following  subsections: 

21  "(c)   No  partnership  or  corporation  shall  be  employed 

22  or   retained  or  continued  to  be  employed  or  retained  as  a 

23  legislative  agent  if  a  member,   member-elect  or  mem- 

24  ber-designate  of  the  General  Assembly  is  a  partner  in  or 

25  employee   of   that   partnership   or   a   co-employee   or 
2G  co-owner  of  that  corporation. 

27  (d)   No  individual  shall  be  employed  or  retained  or 

28  continued  to  be  employed  or  retained  as  a  legislative 
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1  agent  if  he  is  in  partnership  with  or  a  co-owner  or 

2  co-employee  of  a  corporation,  whose  stock  is  not  public- 

3  ly   traded,   with   a   member,   member-elect   or   mem- 

4  ber-designate   of   the   General   Assembly   unless   that 

5  individual  appears  before  the  General  Assembly  solely  on 

6  behalf  of  his  own  interests  or  those  of  the  partnership 

7  or  corporation. 

8  (e).   No  spouse  of  a  member,  member-elect  or  mem- 

9  ber-designate  of  the  General  Assembly  shall  be  employed 

10  or  retained  or  continued  to  be  employed  or  retained  as  a 

11  legislative  agent." 

12  Sec.  5.   G.S.  120-47.6  is  rewritten  to  read: 

13  "G.S.   120-47.6.    Statements  of  legislative  agents '   ex- 

14  penses . 

15  Each  legislative  agent  shall  file  with  the  Secretary  of 
IG  State  not  later  than  30  days  after  the  final  adjournment  of  the 

17  regular  session  of  the  General  Assembly  held  that  year  a  report 

18  with  respect  to  each  person  employing  or  retaining  him.   The 

19  report  shall  set  forth  the  expenditures  to  date  made  in  repre- 

20  senting  his  employer  or  retainer  before  members,  members-elect, 

21  and  members-designate  of  the  General  Assembly. 

22  The  report  shall  contain  the  total  of  all  expenditures 

23  made  or  incurred  by  the   legislative  agent   in  each  of  the 

24  following  categories: 

25  (1)   transportation  and  related  travel, 

26  (2)   lodging, 

27  (3)   entertainment,  including  food  and  refreshments. 


28 
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1  (4)   contributions   made,   paid,   incurred   or   promised, 

2  directly   or   indirectly   which   were   not   included   in 

3  subsections  1  through  3  above,  but  excluding  contribu- 

4  tions  reported  under  Article  22A  of  Chapter  163A  of  the 

5  General  Statutes. 

6  The  report  shall  contain  with  respect  to  each  expenditure 

7  having  a  cash  equivalent  value  of  twenty-five  dollars  ($25.00) 

8  or  more,  its  date  and  amount,  to  whom  paid,  and  the  name  of  the 

9  legislator  receiving  or  to  be  benefited  by  the  expenditure, 

10  provided,  however,  that  if  the  number  of  legislators  in  the 

11  group  benefiting  from  the  expenditure  exceeds  ten,  the  names  of 

12  the  individuals  in  the  group  need  not  be  listed. 

13  A  legislative  agent  need  not  report  unreimbursed  personal 

14  living  and  travel  expenses  and  office  expenses. 

15  A  legislative  agent  employed  or  retained  by  more  than  one 
IG  person  shall  list  the  proportional  amount  of  those  expenditures 

17  in  each  category  made  or  incurred  on  behalf  of  each  employer  or 

18  retainer. 

19  In  lieu  of  individual  reports,  a  corporation  or  partner- 

20  ship,  employed  or  retained  as  a  legislative  agent,  may  file  one 

21  report  for  each  employer  or  retainer  showing  expenditures  made 

22  or  incurred  by  all  of  that   corporation's  or  partnership's 

23  partners,  employees  or  officers  on  behalf  of  that  employer  or 

24  retainer. 

25  Each  legislative  agent  shall  file  an  updated  report  by 
2G  January  15  of  the  following  year  showing  expenditures  made  or 

27  incurred  between  the  filing  of  the  initial  report  and  December 

28  31. 
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I  The  report  shall  contain  the  total  of  all  expenditures 

'  2  made  or  incurred  in  each  of  the  following  categories: 

3  (1)   transportation  and  related  travel, 

4  (2)   lodging, 

5  (3)   entertainment,  including  all  food  and  refreshments, 
g  (4)   compensation  to  legislative  agents, 

Y  (5)   contributions   made,   paid,   incurred   or   promised, 

8  directly   or   indirectly   which   were   not   included   in 

9  subsections  1  through  4  above,  but  excluding  contribu- 
IQ  tions  reported  under  Article  22A  of  Chapter  163A  of  the 
il  General  Statutes. 

12  The  report  shall  contain  with  respect  to  each  expenditure 

13  having  a  cash  equivalent  value  of  twenty-five  dollars  ($25.00) 

14  or  more  its  date  and  amount,  to  whom  paid,  and  the  name  of  the 

15  individual  receiving  or  to  be  benefited  by  the  expenditure, 

16  provided,  however,  that  if  the  number  of  legislators  of  the 
\  17  group  benefiting  from  the  expenditure  exceeds  ten,  the  names  of 
■  i,18  the  individuals  in  the  group  need  not  be  listed. 

y'9  Personal  living  and  travel  expenses  and  office  expenses 

2i)«  for  which  the  legislative  agent  was  not  reimbursed  need  not  be 

21  reported. 

22  In  the  category  of  compensation  to  legislative  agents  it 

23  \  shall  not  be  necessary  to  report  the  full  salary  or  any  portion 

i, 

24  ^  thereof  of  a  legislative  agent  who  is  a  full-time  employee  or 

25  is  annually  retained  by  the  reporting  employer. 

26  If  a  corporation  or  partnership  is  employed  or  retained  as 

27  a  legislative  agent  its  employer  or  retainer  may  file  one 
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J  Reports  under  this  section  shall  be  made  whether  or  not 

2  expenditures  are  made. 

3  All  reports  shall  be  in  such  form  as  shall  be  prescribed 

4  by  the  Secretary  of  State  and  shall  be  open  to  public  in- 

5  spection.   When  a  legislative  agent  fails  to  file  a  lobbying 

6  expense  report  as  required  herein,  the  Secretary  of  State  shall 

7  send  a  certified  or  registered  letter  advising  the  agent  of  his 
3  delinquency  and  the  penalties  provided  by  law.  Within  20  days 
9  of  the  receipt  of  such  letter,  the  agent  shall  deliver  or  post 

10  by  United  States  mail  to  the  Secretary  of  State  the  required 

11  report  and  an  additional  late  filing  fee  of  fifty  dollars 

12  ($50.00)  .   Filing  of  the  required  report  and  payment  of  the 

13  additional   fee   within   the   time   extended   shall   constitute 

14  compliance  with  this   section.    Failure  to   file  an  expense 

15  report  shall  result  in  revocation  of  any  and  all  registrations 
K;  of  a  legislative  agent  under  this  Article.    No  legislative 

17  agent  may  register  or  reregister  under  this  Article  until  he 

18  has  fully  complied  with  this  section. 

19  Sec.  6.   G.S.  120-47.7  is  rewritten  to  read: 

20  "G.S.  120-47.7.   Statements  of  employer  expenses . 

21  Each  person  employing  or  retaining  a  legislative  agent 

22  shall  file  with  the  Secretary  of  State  not  later  than  30  days 

23  after  the  final  adjournment  of  the  regular  session  of  the 

24  General  Assembly  held  that  year  a  report  with  respect  to  each 

25  legislative  agent  employed  or  retained.  The  report  shall  set 
20  forth  the  expenditures  to  date  made  or  incurred  in  connection 
27  v/ith  the  legislative  agent's  activities. 
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1  report  showing  the  expenditures  made  or  incurred  by  all  legis- 

2  lative  agents  of  that  corporation  or  partnership. 

3  Each  employer  or  retainer  shall  file  an  updated  report  by 

4  January  15  of  the  following  year  showing  expenditures  made  or 

5  incurred  between  the  filing  of  the  initial  report  and  December 

6  31- 

rj  Reports  under  this  section  shall  be  made  whether  or  not 

g  expenditures  are  made. 

9  All  reports  shall  be  in  such  form  as  shall  be  prescribed 

IQ  by  the  Secretary  of  State  and  shall  be  open  to  public  in- 

11  spection.   When  an  employer  or  retainer  fails  to  file  a  lobby- 

12  ii^g  expense  report  as  required  herein,  the  Secretary  of  State 

13  shall   send   a   certified   or   registered   letter   advising   the 

14  employer  or  retainer  of  his  delinquency  and  the  penalties 

15  provided  by  law.   Within  20  days  of  the  receipt  of  such  letter, 

16  the  employer  or  retainer  shall  deliver  or  post  by  United  States 

17  mail  to  the  Secretary  of  State  the  required  report  and  an 

18  additional  late  filing  fee  of  fifty  dollars  ($50.00).   Filing 

19  of  the  required  report  and  payment  of  the  additional  fee  within 

20  the  time  extended  shall  constitute  compliance  with  this  sec- 

21  tion. 

22  Sec.  7.   G.S.  120-47.8(6)  is  amended  by  inserting  a 

23  period  after  the  words  "personnel  with  the  Secretary  of  State", 

24  deleting  the  rest  of  the  sentence,  and  adding  the  following: 

25  "In  addition,  those  official  legislative  liaison  personnel  who 

26  are  not  permanent  full-time  state  employees  shall  be  considered 

27  as  'legislative  agents'  and  shall  comply  with  all  provisions  of 

28  this  Article  relating  to  legislative  agents." 
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J  Sec.     8.       This    act    shall    become    effective    January    1, 


1987. 
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Section-by-Section  Analysis  —  A  BILL  TO  BE  ENTITLED  AN  ACT  TO 
STRENGTHEN  AND  CLARIFY  THE  LAW  ON  LOBBYING. 

This  bill  amends  Article  9A,  Lobbying,  of  Chapter  120  of 
the  General  Statutes. 

Section  1,  Subsection  (a)  amends  G.S.  120-47.1,  defini- 
tions, by  including  "per  diem"  expenses  in  the  definition  of 
"compensation".  Subsection  (b)  amends  G.S.  120-47.1  by 
rewriting  the  first  sentence  of  the  definition  of  "legislative 
agent"  so  as  to  include  persons  who  1)  engage  in  lobbying 
activities  at  times  other  than  "during  any  regular  or  special 
session  [of  the  General  Assembly] "  (as  present  statute  now 
indicates)  or  2)  lobby  concerning  "nominations". 

Section  2  rewrites  the  first  sentence  of  G.S.  120-47.2, 
on  legislative  agent  registration,  to  allow  either  annual  or 
biennial  registration  of  legislative  agents. 

Section  3  rewrites  G.S.  120-47.3,  on  registration  fees, 
by  deleting  some  ambiguous  language  and  setting  forth  the 
legislative  agent  registration  fees  due.  The  fee  for  annual 
registration  would  be  fifty  dollars  ($50.00)  and  biennial 
registration  would  be  one  hundred  dollars  ($100.00)  (now  there 
is  a  seventy-five  dollar  ($75.00)  fee  for  the  biennial  regis- 
tration. ) 

Section  4  adds  to  G.S.  120-47.5,  which  covers  activities 
prohibited  by  legislative  agents,  language  that  prohibits  the 
following  business  entities  and  individuals  from  being  legis- 
lative agents: 

1.  partnerships  and  corporations  if  a  legislator  is  a 
partner,  co-employee  or  co-owner  of  that  partnership 
or  corporation; 

2.  a  partner,  co-owner  or  co-employee  of  a  legislator 
unless  the  individual  appears  solely  on  behalf  of 
his  own  interests,  or  those  of  the  partnership  or 
corporation  whose  stock  is  not  publicly-traded; 

3.  a  legislator's  spouse. 

Section  5  rewrites  G.S.  120-47.6,  which  deals  with 
legislative  agents'  expense  reports.  The  reporting  of 
expenditures  "made  in  representing"  the  employer  or  retainer 
before  the  legislature  would  be  required.  Other  specific 
changes  from  the  present  statute  include: 

1.  requirement  of  biannual  (rather  than  annual)  re- 
ports; 

2.  requirement  that  individual  expenditures  of  $25  or 
over  be  enumerated  rather  than  all  expenditures  in  a 
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category  if  total  categorical  expenditures  exceed 

3.  requirement  that  enumeration  of  individual  expendi- 
tures of  $25  or  over  include  "the  name  of  the 
individual  receiving  or  to  be  benefited  by  the 
expenditure"  in  addition  to  "to  whom  paid".  An 
exception  is  made  to  this  listing  requirement  when 
more  than  10  legislators  benefit  from  a  single 
expenditure  (e.g.,  a  party); 

4.  modifications  in  the  reporting  categories  for  the 
sake  of  clarity,  including  the  combination  of  "food" 
and  "entertainment"  into  one  category; 

5.  proviso  that  expenses  for  which  the  legislative 
agent  is  not  reimbursed  (e.g.  mortgage  payments, 
meals,  and  other  personal  living  and  travel  expenses 
not  reimbursed  need  not  be  reported; 

6.  stipulation  that  when  several  individuals  in  a 
single  firm  are  retained  as  legislative  agents  by 
the  same  principal,  the  individuals  may  file  one 
report  for  that  principal. 

Section  6  rewrites  G.S.  120-47.7,  which  deals  with 
employers'  expense  reports.  The  reporting  required  would  be 
of  expenditures  made  "in  connection  with"  the  legislative 
agents'  activities.  Other  specific  changes  from  the  present 
statute  include: 

1.  requirement  of  biannual  (rather  than  annual)  re- 
ports; 

2.  requirement  that  individual  expenditures  of  $25  or 
over  be  enumerated  rather  than  all  expenditures  in  a 
category  if  total  categorical  expenditures  exceed 
$25; 

3.  requirement  that  enumeration  of  individual  expendi- 
tures of  $25  or  over  include  "the  name  of  the 
individual  receiving  or  to  be  benefited  by  the 
expenditure"  in  addition  to  "to  whom  paid".  (For 
example,  if  a  legislative  agent  took  out  a  legisla- 
tor for  an  expensive  dinner,  "to  whom  paid"  would  be 
the  "Kanki"  and  "the  name  of  the  individual  receiv- 
ing or  to  be  benefited  by  the  expenditure"  would  be 
"Legislator  Doe".)  An  exception  is  made  to  this 
listing  requirement  when  a  large  number  of  legisla- 
tors benefit  from  a  single  expenditure  (e.g.,  a 
party) ; 
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4.  modifications  in  the  reporting  categories  for  the 
sake  of  clarity,  including  the  combination  of  "food" 
and  "entertainment"  into  one  category; 

5.  proviso  that  expenses  for  which  the  legislative 
agent  is  not  reimbursed  (e.g.  mortgage  payments, 
meals,  and  other  personal  living  and  travel  expenses 
need  not  be  reported; 

6.  stipulation  that  when  an  employer  employs  or  retains 
several  individuals  in  a  single  firm  as  legislative 
agents,  the  employer  may  file  one  report  for  that 
firm. 

Section  7  amends  G.S.  120-47.8(6)  to  delete  the  require- 
ment that  the  Governor,  the  Council  of  State  and  appointed 
department  heads  of  State  departments,  agencies  and  insti- 
tutions file  accountings  of  monies  expended  in  influencing 
legislation,  other  than  the  salaries  of  regular  full-time 
employees  and  to  specify  that  official  legislative  liaison 
personnel  who  are  not  permanent  full-time  state  employees 
shall  be  considered  as  legislative  agents  and  comply  with  all 
the  provisions  of  the  Article  relating  to  legislative  agents. 

Section  8  makes  the  act  effective  January  1,  1987. 
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